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Before the
COPYRIGHT ROYALTY BOARD
United States Copyright Office

Washington, DC
Inre
CONSOLIDATED
Distribution of Digital Audio Recording Docket No. 2008-3 CRB DD
Royalty Funds (2007-2011 SRF)

DIRECT CASE OF ALLTANCE OF ARISTS AND RECORDING COMPANIES, INC.

I. INTRODUCTION

The Alliance of Artists and Recording Companies, Inc. (“AARC”), hereby submits its
written direct case in the above captioned proceeding, as scheduled by the Copyright Royalty
Board (“CRB”) in the order dated February 27, 2019. Notice of Participants, Commencement of
Voluntary Negotiation Period, and Case Scheduling Order, In the Matter of Distribution of
Digital Audio Recording Royalty Funds, Docket No. 2008-3 CRB DD (2007-2011 SRF) (Feb.
27,2019) (“Scheduling Order™).

This proceeding involves the determination of the entitlement to the distribution of the
2007, 2008 and 2010 Digital Audio Recording Technologies (“DART”’) Sound Recordings Fund
Copyright Owners Subfund (“SRF/CO Subfund”) royalties pursuant to section 1007 of the

United States Copyright Law.! 17 U.S.C. § 1007 (2016). Three parties are participating in this

! Herman Kelly, who filed a Petition to Participate in this consolidated proceeding, settled with AARC during the
Voluntary Negotiation Period and signed up with AARC as a Participant. Therefore, his claims for 2008-2011 SRF
Subfunds are incorporated into AARC’s claims. Settlement Report, In the Matter of Distribution of Digital Audio
Recording Royalty Funds, Docket No. CONSOLIDATED 2008-3 CRB DD (2007-2011 SRF) (Apr. 24, 2019)
(“Settlement Report”). Accordingly, the 2009-2011 SRF/FRA Subfunds, 2009 SRF/CO Subfund and 2011 SRF/CO
Subfund are no longer in controversy and eligible for final distribution.
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proceeding: AARC, David Powell (“Powell”)? and Eugene Curry (“Curry”)?. Accordingly, the
issue to be determined in this proceeding is the percentage of royalties from the 2007, 2008 and
2010 SRF/CO Subfunds that should be allocated and distributed to each party in this proceeding,
namely AARC, Powell and Curry.

AARC will establish, in this direct case, its entitlement to the remaining two percent (2%)
of the royalties from the 2007, 2008 and 2010 SRF/CO Subfunds* and therefore, one hundred
percent (100%) of these subfunds. The direct case includes testimony from Michael L. Stern
(“Stern”), Director of Operations and Information Technology for AARC; Cynthia Oliver
(“Oliver”), EVP, Global Revenue and Royalty Optimization for Universal Music Group; and
Andrea Finkelstein (“Finkelstein”), EVP, Global Business Affairs Operations for Sony Music

Entertainment. Stern’s testimony (“Stern Testimony”) will demonstrate the search method

2 AARC’s research, as supported by the Stern Testimony, will demonstrate that Mr. Powell has used numerous
variations of his name in eCRB and United States Copyright Office filings, including “circle god network™ or “circle
god network inc d/b/a david powell,” “Powell, David C., Jr.,” “Powell, David C., Jr., 1958-,” and “Powell, David,
1958.” To simplify matters, hereinafter, we will use “Powell” to refer to Mr. Powell as a party in this proceeding,
and “Powell Labels” to refer to all variations of his name as a sound recording copyright owner.

3 Mr. Curry has identified himself in 2008 and 2010 DART SRF/CO filings in a variety of ways, including “Eugene
Lambchops Curry,” “Eugene ‘Lambchops’ Curry,” and “Lambchops.” In the eCRB he is listed as “Curry, Eugene.”
Based on Mr. Curry’s participation in past proceedings, we know that he uses the distribution label name, “Tajai
Music.” To simplify matters, hereinafter, we will use “Curry” to refer to Mr. Curry as a party in this proceeding, and
“Curry Labels” to refer to all these variations as a sound recording copyright owner.

4 Before this consolidated proceeding, the following DART royalties were distributed:

98% of the 2007 SRF/FRA+CO Subfunds, Distribution Order, In the Matter of Distribution of 2007 Digital Audio
Recording Royalty Funds, Docket No. 2008-3 CRB DD 2007 (Oct. 14, 2008);

100% of the 2008 SRF/FRA Subfund, Distribution Order, In the Matter of Distribution of DART Sound
Recordings Fund/Featured Artists’ Subfund Royalties for 2008, Docket No. 2009-3 CRB DD 2008 (June 24, 2009);

98% of the 2008 SRF/CO Subfund, Order Granting AARC’s Request for Partial Distribution of 2008 DART
Sound Recordings Fund/Copyright Owners Subfund Royalties, In the Matter of Distribution of 2008 Digital Audio
Recording Royalty Funds, Docket No. 2009-3 CRB DD 2008 (Aug. 19, 2009);

98% of the 2009 SRF/FRA+CO Subfunds, Order Granting AARC’s Request for Partial Distribution of 2009
DART Sound Recordings Fund Featured Artists and Copyright Owners Subfund Royalties, In the Matter of
Distribution of 2009 Digital Audio Recording Royalty Funds, Docket No. 2010-5 CRB DD 2009 (Nov. 2, 2010);

98% of the 2010 SRF/FRA+CO Subfunds, Order Granting AARC’s Request for Partial Distribution of 2010
DART Sound Recordings Funds, In the Matter of Distribution of 2010 Digital Audio Recording Royalty Funds,
Docket No. 2011-6 CRB DD 2010 (Nov. 17, 2011);

98% of the 2011 SRF/FRA+CO Subfunds, Order Granting AARC’s Request for Partial Distribution of 2011
DART Sound Recordings Funds, In the Matter of Distribution of 2011 Digital Audio Recording Royalty Funds,
Docket No. 2012-3 CRB DD 2011 (Sept. 20, 2012).
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AARC used to locate all sound recordings listing any of the Powell Labels or the Curry Labels as
the distribution label. The Stern Testimony will also provide the search results from the Nielsen
SoundScan sales data (“SoundScan Data”), the AllMusic Guide and the United State Copyright
Office Public Catalog database (“Copyright Office Public Catalog”). As shown in the Stern
Testimony, AARC was unable to identify sound recordings, identifying any of the Powell Labels
or the Curry Labels as the copyright owner, in the 2007, 2008 or 2010 SoundScan Data. Stern
will also testify how AARC calculated its entitlement to the SRF/CO Subfunds at issue.
Additionally, Oliver’s testimony (“UMG Testimony’’) will show that the reproduction rights in
three sound recordings claimed by Curry as owned by the Curry Labels, including “Somebody
Loves You Baby (You Know Who It Is),” “Burnin’ (The Fire Is Still) Burnin’ for You,” and “If |
Didn’t Have You,” are owned by Universal Music Group. Finally, Finkelstein’s testimony
(“Sony Testimony”) will demonstrate that the reproduction right in the sound recording “26
Years 17 Days” claimed by Curry as owned by the Curry Labels is owned by Sony Music
Entertainment.

II. AARC’S CLAIM OF ENTITLEMENT

AARC, in compliance with 37 C.F.R. § 351.4(b)(3), as well as the Scheduling Order,
hereby states the following claims to the 2007, 2008 and 2010 SRF/CO Subfunds royalties
collected pursuant to 17 U.S.C. §§ 1003, 1006(c)(1):

- 2007 SRF/CO Subfund — 100%;

- 2008 SRF/CO Subfund — 100%;

- 2010 SRF/CO Subfund — 100%.

37 C.F.R. § 351.4(b)(3) (2019); 17 U.S.C. §§ 1003, 1006(c)(1) (2016); see also Stern Testimony

1 109.
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AARC reserves the right, pursuant to 37 C.F.R. § 351.4(b)(3), to amend its claims at any
time “during the proceeding up to, and including, the filing of the of the proposed findings of
fact and conclusions of laws.” 37 C.F.R. § 351.4(b)(3).

III. THE PARTIES TO THIS PROCEEDING

A. AARC

AARC represents tens of thousands of featured recording artists and sound recording
copyright owners (“AARC Participants™), with combined repertories of millions of sound
recordings and billions of sales. AARC, a non-profit organization formed to administer DART
royalties, is the leading common agent representing the interests of featured recording artists and
sound recording copyright owners in DART royalty proceedings. AARC currently represents
over 440,000 featured recording artists and over 16,000 labels. AARC has filed valid claims to
the 2007, 2008 and 2010 SRF/CO Subfunds at issue and represents all the 2007-2011 DART
SRF/CO parties except for two non-settling parties.

B. Powell

Powell filed one claim for the 2007 SRF/CO Subfund (“Powell 2007 Claim”) on his own
behalf, identifying a single title “Liberation Movement.” Powell 2007 Claim, Ex. D. Based upon
the information provided in his claim, and as detailed in AARC’s direct case, it appears that
neither Powell nor any of the Powell Labels is a DART SRF/CO,’ a prerequisite for entitlement

to any royalties in this consolidated proceeding.

3> A Sound Recording Copyright Owner is defined as “the owner of the exclusive right under section 106(1) of (title
17 of the United States Code) to reproduce a sound recording of a musical work that has been embodied in a digital
musical recording or analog musical recording lawfully made under this title that has been distributed[.]” 17 U.S.C.
§ 1001(7)(A) (2016) (emphasis added).
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C. Curry

Curry, the other non-settling party in this consolidated proceeding, filed a claim for the
2008 DART SRF/CO Subfund (“Curry 2008 Claim”) and a claim for the 2010 DART SRF/CO
Subfund (“Curry 2010 Claim™). He identified a single title “Somebody Loves You Baby” in his
2008 claim and several titles including “Somebody,” “Somebody (Loves You),” “Somebody
Loves You Baby,” “Somebody Loves You Baby (You Know Who It Is),” “Burnin,” and “26
Years 17 Days” in his 2010 claim. Curry 2008 Claim, Ex. H; Curry 2010 Claim, Ex. U. Based
upon the information provided in Curry’s claims, and as also detailed in AARC’s direct case, it
appears that neither Curry nor any of the Curry Labels is a DART SRF/CO, a prerequisite for
entitlement to any royalties in this consolidated proceeding.

IV.  RECORDS FROM PREVIOUS DISTRIBUTION PROCEEDINGS

Pursuant to section 803(a)(1) of the Copyright Act and section 351.4 of the CRB
regulations, AARC relies upon the decisions of the CRB, the Copyright Arbitration Royalty
Panel® (“CARP”), the Librarian of Congress (“Librarian”), and the U.S. Court of Appeals for the
D.C. Circuit, involving previous DART royalty distribution proceedings. 17 U.S.C. § 803(a)(1)
(2016); 37 C.F.R. § 351.4.

In the first DART proceeding, which concerned the 1992 — 1994 DART Musical Works
Fund’ (“MWF”) royalties, the CARP determined, through paper proceedings, the appropriate
methodology for determining distribution of the Musical Works Funds. See Report of the

Arbitration Panel, In the Matter of Distribution of DART Royalty Funds for 1992, 1993, and

¢ The Copyright Arbitration Royalty Panel was an ad hoc arbitration panel system that was created in 1993 to
replace the then-existing Copyright Royalty Tribunal. Subsequently, the Copyright Royalty and Distribution Reform
Act of 2004 dissolved the CARP and implemented the current adjudicative body, the Copyright Royalty Board. See
Copyright Royalty and Distribution Reform Act of 2004, Pub. L. No. 108-219, 119 Stat. 2341 (codified as amended
in scattered sections of 17 U.S.C.).

" The MWF is comprised of the DART royalties to which music publishers and songwriters are entitled. See 17
U.S.C. § 1006(b)(2).

AARC Direct Case — 5



1994, Docket No. 95-1 CARP DD 92-94 (Dec. 16, 1996) (“1992 — 1994 MWF Report”), App. 1.
The methodology adopted by the CARP allocated the royalties based on an individual claimant’s
sales in comparison to the universe of claimants’ sales, as evidenced by the SoundScan Data.® Id.
94 53, 56. The CARP stated that the methodology “both furthers the statutory goal of allocating
royalties based on sales . . . and is simply a mathematical necessity.” Id. § 54. The Librarian
affirmed that ruling, finding that this methodology was “logical and consistent[,]”” and that the
SoundScan Data was “credible evidence.”’ See Distribution Order I re Distribution of the 1992,
1993 and 1994 Musical Works Funds, 62 Fed. Reg. 6,558, 6,561 (Libr. of Congress Feb. 12,
1997) (1992 — 1994 MWF Distribution Order”), App. 2.

In the second DART proceeding, regarding the 1995 — 1998 distribution, the Librarian
also accepted the sales criteria for allocating MWF royalties. ! See Distribution Order In re
Distribution of 1995, 1996, 1997, and 1998 Digital Audio Recording Technology Royalties, 66
Fed. Reg. 9,360, 9,363 (Libr. of Congress Feb. 7, 2001) (“1995 — 1998 Distribution Order”),
App. 9; see also Report of the Arbitration Panel, In the Matter of Distribution of DART Royalty
Funds for 1995, 1996, 1997 and 1998, Docket No. 99-3 CARP DD 95-98 4 60 (Nov. 9, 2000)

(“1995 — 1998 MWF Report™), App. 10.

8 In this proceeding, AARC represents all DART SRF claimants except for Powell and Curry. See supra Part IILA.
Therefore, the universe of the sales is the total number of all parties’ sales during the relevant royalty period. See
Stern Testimony 9 25.

% The United States Court of Appeals for the District of Columbia Circuit denied a consolidated petition for review
and upheld the Librarian’s decision in the first DART proceeding. See On Pet. for Review of an Order of the
Librarian of Congress, Curry v. Librarian of Congress, 172 F.3d 919, 1998 WL 794890 (D.C. Cir. Nov. 4, 1998)
(finding nothing in petitioners’ claim warranting modification or remand of Librarian’s orders on review), pet. for
review denied sub nom., App. 3, pet. for en banc review denied, No. 97-1119 (D.C. Cir. Feb 4, 1999), App. 4; see
also Cannings v. Librarian of Congress, 194 F.3d 173, 1999 WL 187767 (D.C. Cir. Mar. 2, 1999) (finding “the
internal distribution methodology of Broadcast Music, Inc. as the best available evidence of a simulated market”,
and the Librarian’s decision to adopt the CARP’s method for calculating amount of royalties by comparing a
claimant’s sales to the total claimants’ as “rational”), pet. for review denied sub nom., App. 5, cert. denied, 527 U.S.
1038 (1999), App. 6, pet. for reh’g of denial of cert. denied, 527 U.S. 1058 (Aug. 23, 1999), App. 7.

10 An appeal to the 1995-1998 distribution order was docketed but withdrawn pursuant to the appellant’s motion,
and the case was ultimately dismissed. See Evelyn v. Librarian of Congress, No. 01-1117 (D.C. Cir. Apr. 25, 2001),
App. 8.
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V. BACKGROUND OF THE PROCEEDING

By notice of December 26, 2018, the CRB announced the commencement of the
proceeding to distribute the remaining royalties in the 2007-2011 DART Sound Recordings
Fund and set January 25, 2019 as the due date for filing petitions to participate and any
applicable filing fees. Notice Announcing Commencement of Proceeding with Request for
Petitions to Participate, 83 Fed. Reg. 66,312 (Dec. 26, 2018). However, either because the
royalty claimants did not file a Petition to Participate or settled with AARC after filing the
petition, only the 2007, 2008 and 2010 DART SRF/CO royalties remain in controversy in this
consolidated proceeding.!!

AARC has complied with all filing requirements; it filed its Petition to Participate along
with the one hundred and fifty dollars ($150) filing fee on January 25, 2019. Petition to
Participate, In the Matter of Distribution of Digital Audio Recording Royalty Funds, Docket
No. CONSOLIDATED 2008-3 CRB DD (Jan. 25, 2019).

Powell’s initial petition was rejected by the CRB on February 27, 2019. Order Granting
AARC Motion to Reject David Powell’s Defective Filing and Dismissing David Powell, In the
Matter of Distribution of Digital Audio Recording Royalty Funds, Docket No.
CONSOLIDATED 2008-3 CRB DD (2007-2011 SRF) (Feb. 27, 2019). However, his late
Petition to Participate was later accepted by the CRB. Motion for Leave to File a Late Petition

to Participate ss.351.1(d) Petition to Participate in the DART Proceedings 2007-2011 SRF

' Matthew Primous, Eric N. Burns, Marcus Labron Washington, Arpi Takacs, Eddie Rolling, T.M. Fennie, Ernest
William Furrow, Asolo Chika Chuku, Pramod Kesav and Narayana Pillai, Marc Alan Suaton filed claims in one or
more of the subfunds included in the consolidated proceeding. However, none of these claimants filed Petitions to
Participate in the consolidated proceeding. Kelly, who filed SRF/CO claims in the 2009-2011 proceedings and filed
a Petition to Participate in the consolidated proceeding, settled with AARC. See supra note 1.
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Legal Discussion Statutes and Regulations, Docket No. CONSOLIDATED 2008-3 CRB DD
(2007-2011 SRF) (June 24, 2019).

Similarly, Curry’s initial petition was rejected by the CRB on February 27, 2019. Order
Granting AARC Motion to Reject Eugene Curry’s Defective Filing and Dismissing Eugene
Curry, In the Matter of Distribution of Digital Audio Recording Royalty Funds, Docket No.
CONSOLIDATED 2008-3 CRB DD (2007-2011 SRF) (Feb. 27, 2019). However, his late
Petition to Participate was also later accepted by the CRB. Petition to Participate in the
Consolidated DART Sound Recording Fund, In the Matter of Distribution of Digital Audio
Recording Funds, Docket No. CONSOLIDATED 2008-3 CRB-DD (2007-2011 SRF) (Apr. 24,
2019).

On February 27, 2019, the CRB issued the Scheduling Order setting October 3, 2019 as
the deadline for filing written direct statements. Scheduling Order at 5.

On April 9, 2019, the CRB issued a final determination order regarding the 2007 DART
SRF Featured Recording Artists Subfund and concluded the proceeding for this specific
subfund.!? Final Determination Regarding Distribution of 2007 DART Royalties in the Featured
Artists Subfund, In the Matter of Distribution of Digital Audio Recording Royalty Funds,
Docket No. CONSOLIDATED 2008-3 CRB DD (2007-2011 SRF) (Apr. 9, 2019).

AARC has timely filed SRF/CO joint claims on behalf of its Participants for every
royalty year from 2007 through 2011, while Powell has only filed one claim to the 2007

SRF/CO Subfund and Curry has only filed claims to the 2008 and 2010 SRF/CO Subfunds.

12 AARC was the only party who filed a valid 2007 DART SRF/FRA claim and Petition to Participate in the
consolidated proceeding. As a result, this specific subfund was no longer in controversy and, so, AARC was entitled
to the remaining 2% of the royalties in the 2007 DART SRF/FRA Subfund.
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Since, these subfunds are the ones remaining in controversy, this proceeding is to determine the
final distribution of these three DART SRF/CO subfunds.

VI. STATUTORY CRITERIA FOR DISTRIBUTION

The Audio Home Recording Act (“AHRA”) restricts the distribution of DART royalties
to an “interested copyright party,” “based on the extent to which, during the relevant period —
(1) for the Sound Recordings Fund, each sound recording was distributed in the form of digital
musical recordings . .. .”17 U.S.C. §§ 1001(7), 1006(a), (c)(1) (emphasis added); see also 17
U.S.C. § 1001(6) (““Distribute’ means to sell, lease, or assign. . ..”). An “interested copyright
party” is defined as a party that meets one of four statutory criteria set forth in 17 U.S.C. §
1001(7). It is well-established from AARC’s participation in every DART SRF/FRA and CO
proceeding since the inception of the AHRA, as well as AARC’s Petition to Participate filed in
this proceeding, that AARC is an “interested copyright party” in this DART SRF/CO
proceeding. See 17 U.S.C. § 1001(7)(D)(i) (AARC is an organization representing persons who
own “the exclusive right under section 106(1) of this title to reproduce a sound recording of a
musical work that has been embodied in a digital music recording that has been distributed.” 17
U.S.C. § 106(1) (2016)).

On the other hand, the testimony submitted in AARC’s direct case will demonstrate that
neither Powell/Powell Labels nor Curry/Curry Labels meets the section 1001(7)(A) or (D)
criteria and therefore neither is “an interested copyright party.” The testimony will demonstrate
that none of the Powell Labels is an owner of a sound recording of a musical work and that the

title listed in Powell’s claim, “Liberation Movement,” is actually text, not music.'® The

13 The testimony will demonstrate the type of work of the title listed in Powell’s claim primarily through submission
of copyright registrations to such title, one of which identifies it as “Sound Recording and Text” and the other
identifies it as “Text.” See Stern Testimony 99 37-39.
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testimony will also demonstrate that none of the Curry Labels is the owner of the sound
recording titles identified in Curry’s claims.'*

Finally, the testimony will demonstrate, based on the methodology adopted by the
CARP," that no sales were reported under Powell Labels or Curry Labels in the SoundScan
Data' for the relevant years. Powell and Curry, therefore, are not entitled to an allocation of
DART SRF/CO royalties under AHRA.

VII. AARC’s WITNESSES

AARC presents the following witnesses who will sponsor the exhibits referenced in

his/her testimony:

Michael L. Stern, Director of Operations and Information Technology for AARC,
testifies to the sales of sound recordings in 2007, 2008 and 2010, including the
methodology for identifying AARC’s, the Powell Labels and Curry Labels unit
sales during the royalty years 2007, 2008 and 2010. He also testifies to AARC’s
interest in this proceeding and AARC’s investigation into the copyright

registration and ownership of the titles listed in Powell’s and Curry’s claims.

14 The testimony will demonstrate ownership of the sound recordings listed in Curry’s claims through the actual
knowledge of high-level representatives of the rightful owners of the sound recordings and the submission of
copyright registrations to such sound recordings, which list “Copyright Claimants” other than Curry Labels. See
UMG Testimony 99 3-8; Sony Testimony 9 3-5; see also Stern Testimony 99 70-81. It is well-settled that a
copyright registration constitutes prima facie evidence of ownership. 17 U.S.C. § 410(c) (2016).

15 The methodology of allocating the royalties based on an individual claimant’s sales in comparison to the universe
of claimants’ sales, as evidenced by the SoundScan Data, has been well-established by the CRB. See Report of the
Arbitration Panel, In the Matter of Distribution of DART Royalty Funds for 1992, 1993, and 1994, Docket No. 95-1
CARP DD 92-94 (Dec. 16, 1996) (Although this case involved the DART Musical Works Fund (“MWF”), both the
MWEF and SRF share the same statutory criterion — distribution — to allocate royalties. Therefore, any decisions of
the CRB, the CARP, the Librarian, and the U.S. Court of Appeals for the D.C. Circuit defining and applying the
distribution criteria in MWF and/or SRF proceedings are statutorily mandated as binding in the instant proceeding.
17 U.S.C. § 803(a)(1); 37 C.F.R. § 351.4).

16 SoundScan compiles sales data of the sound recordings from featured recording artists and distributing labels.
Therefore, to identify the copyright owners of the labels reported by SoundScan, AARC consulted its internal
records regarding distribution labels owned by the AARC participants as well as labels information provided by the
other settling claimants. As for the case of Kelly, since he self-reproduces and self-distributes his sound recordings,
the label reported by the SoundScan is the same as the copyright owner of the sound recordings. See Stern
Testimony 9 10-11.
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Cynthia Oliver, EVP, Global Revenue and Royalty Optimization for Universal Music
Group (“UMG”), testifies to the UMG sound recording ownership of the titles
“Somebody Loves You Baby (You Know Who It Is),” “Burnin’ (The Fire Is Still)
Burnin’ for You,” and “If I Didn’t Have You” performed by Patti LaBelle.

Andrea Finkelstein, EVP, Global Business Affairs Operations for Sony Music
Entertainment (“Sony”), testifies to the Sony sound recording ownership of the
title “26 Years 17 Days” performed by Lyfe Jennings.

Based on the Stern Testimony, regarding the type of work of the title identified in the
Powell 2007 Claim, the zero (0) Powell Labels 2007 sales and the 2007 sales of AARC
Participants’ sound recordings, he should receive zero percent (0%) share and AARC should
receive one hundred percent (100%) share of the of the 2007 DART SRF/CO Subfund.
Moreover, based on the Oliver, Finkelstein and Stern testimonies regarding copyright ownership
of the sound recordings identified in the Curry 2008 Claim and the Curry 2010 Claim, the zero
(0) Curry Labels 2008 and 2010 sales and the 2008 and 2010 sales of AARC Participants’ sound
recordings, he should receive zero percent (0%) share of the 2008 and 2010 DART SRF/CO
Subfunds and AARC should receive one hundred percent (100%) share of the 2008 and 2010
DART SRF/CO Subfunds. See 1992 -1994 MWF Distribution Order at 6,561 (approving the
CARP’s methodology, based on the mathematical concept that “the sum of the parts must equal
the whole,” to conclude that the settling parties’ shares were equal to the total amount of the
royalties in question minus the non-settling parties’ shares), App. 2.

VIII. CONCLUSION

Based on the Stern, Oliver and Finkelstein testimonies that AARC’s CO Participants’

sales during the 2007, 2008 and 2010 royalty years make up the entire universe of sales for those
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years, and neither Powell Labels nor Curry Labels own any sound recordings that were sold
during those years, AARC is entitled to, and requests, one hundred percent (100%) of the 2007,
2008 and 2010 DART SRF/CO subfunds.

Respectfully submitted,
On Behalf of AARC

/s/Linda R. Bocchi, Esq.

Linda R. Bocchi, Esq.

DC BAR # 338012

VA BAR # 77599

Executive Director

Alliance of Artists and Recording
Companies

700 N. Fairfax Street, Suite 601
Alexandria, VA 22314

(703) 535-8101 (phone)

(703) 535-8105 (facsimile)
Ibocchi@aarcroyalties.com

Oct. 3, 2019
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FLD1=Keyword%20Anywhere%20%28GKEY %29

%20%28GKEY %29&GRP1=AND%20with%20ne
xt%20set&SAB2=curry&BOOL2=as%20a%?20phra
se&FLD2=Keyword%20Anywhere%20%28GKEY
%29%20%28GKEY %29&CNT=25&PID=BG90bF
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4zpf7kISVTAhBRRIhtVzDej&SEQ=20190924154
901&SID=2

Registration PA0000582074, U.S. Copyright Office Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-

bin/Pwebrecon.cgi?vl=6&ti=1,6&Search Arg=som
ebody%20loves%20you%20baby&Search Code=T
ALL&CNT=25&PID=P{5IVCCpXsLWmbJMQtN
KWm6pBG9fp&SEQ=20190924155051&SID=4

Registration SR0000138406, U.S. Copyright Office Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=7&ti=1,7&Search Arg=som
ebody%20loves%20you%20baby&Search Code=T
ALL&CNT=25&PID=P{5IVCCpXsLWmbJMQtN
KWm6pBG9fp&SEQ=20190924155051&SID=4;
Registration SR0000150274, U.S. Copyright Office
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=5&ti=1,5&Search%5FArg=
somebody%20loves%20you%20baby&Search%5F
Code=TALL&CNT=25&PID=Pf5IVCCpXsLWmb
IMQtNKWm6pBGIfp&SEQ=20190924155051&S
ID=4;

Registration SR0000135094, U.S. Copyright Office
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=4&ti=1,4&Search%5F Arg=
somebody%20loves%20you%20baby&Search%5F
Code=TALL&CNT=25&PID=Pf5IVCCpXsLWmb
IMQtNKWm6pBGIfp&SEQ=20190924155051&S
ID=4

Registration PA0000582075, U.S. Copyright Office Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=1&ti=1,1&SAB1=burnin&
BOOL1=all%200f%20these&FLD 1=Keyword%20
Anywhere%20%28GKEY %29%20%28GKEY %29
&GRP1=AND%20with%20next%20set&SAB2=cu
rry&BOOL2=2a5%20a%?20phrase&FLD2=Keyword
%20Anywhere%20%28GKEY %29%20%28GKEY
%29& CNT=25&PID=ZnuNEddG1cnAF4zw9laFF
Alah-j6h&SEQ=20190924155619&SI1D=7,
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Registration PAu001529021, U.S. Copyright Office
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=2&ti=1,2&SAB1=burnin&
BOOL1=all%200f%20these&FLD1=Keyword%20
Anywhere%20%28GKEY %29%20%28GKEY %29
&GRP1=AND%20with%20next%20set&SAB2=cu
rry&BOOL2=2as%20a%?20phrase&FLD2=Keyword
%20Anywhere%20%28 GKEY %29%20%28GKEY
%29& CNT=25&PID=ZnuNEddG1cnAF4zw9laFF
Alah-j6h&SEQ=20190924155619&S1D=7

Registration PA0001611905, U.S. Copyright Office Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-

bin/Pwebrecon.cgi?vl=1&ti=1,1&Search Arg=26
%20years%2017%20days&Search Code=TALL&

CNT=25&PID=m-

vOVS8v_ 2sIg3WCTL_88vGbK65Hb&SEQ=20190
924155851&SID=2

Registration PA0001762015, U.S. Copyright Office Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=2&ti=1,2&Search%5F Arg=
26%20years%2017%20days&Search%S5FCode=TA
LL&CNT=25&PID=m-
vOVS8v2sIg3WCTL_88vGbK65Hb&SEQ=201909

24155851&SID=2

Registration SR0000363168, U.S. Copyright Office  Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=3&ti=1,3&Search%5FArg=
Lyfe%20268%2D192&Search%S5FCode=TALL&C
NT=25&PID=yYVBMeCWhOwWP{LIGX9 MVyQ
AXTW&SEQ=20190731134626&SID=1

Registration SRu000977348, U.S. Copyright Office  Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=22&ti=1,22&SAB1=eugene

%20curry&BOOL 1=all%200f%20these&FLD1=N
ame%?20Claimant%20%20%28KCLN%29%20%28
KCLN%29&GRP1=0OR%20with%20next%20set&
SAB2=&BOO0OL2=as%20a%20phrase&FLD2=Key
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word%20Anywhere%20%28GKEY %29%20%28G
KEY%29&CNT=25&PID=CwLF@4NT1q_6riY1K4
0xQALN7dih&SEQ=20190731142319&SID=4
Registration SRu000334146, U.S. Copyright Office
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=31&ti=26,31&SAB1=eugen
€%20curry&BOOL1=all%200f%20these&FLD 1=
Name%20Claimant%20%20%28KCLN%29%20%
28KCLN%29&GRP1=0R%20with%20next%20set
&SAB2=&BOOL2=as%20a%20phrase&FLD2=Ke
yword%20Anywhere%20%28GKEY %29%20%28
GKEY%29&CNT=25&PID=Q _feBibD77TNBIQ5
uG3RMDjAfoSs&SEQ=20190731142352&SID=4

Registration SR0000170552, U.S. Copyright Office Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=3&ti=1,3&Search%5FArg=
Lyfe%20268%2D192&Search%5FCode=TALL&C
NT=25&PID=yYVBMeCWhOwWP{LIGX9 MVyQ
AXTW&SEQ=20190731134626&SID=1

Registration SR0000190393, U.S. Copyright Office Michael L. Stern
Public Catalog, Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=1&ti=1,1&SAB1=I{%201%
20didn%27t%20have%20you&BOOL1=all%200f
%20these&FLD1=Keyword%20Anywhere%20%:2
8GKEY%29%20%28GKEY%29&GRP1=AND%?2
Owith%20next%20set&S AB2=patti&BOOL2=as%
20a%20phrase&FLD2=Keyword%20Anywhere%2
0%28GKEY %29%20%28GKEY %29&CNT=25&P
ID=2FGybRB8IH702FFEXaycz-
CsZNy2&SEQ=20190731143026&SID=7

Curry 2010 DART Sound Recording Michael L. Stern
Fund/Copyright Owners Subfund Single Claim

In re Distribution of 2010 Digital Audio Recording

Royalty Funds (Jan. 20, 2011)
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Appendix No.

APPENDICES

Document

1

10

11

Report of the Arbitration Panel, In the Matter of Distribution of DART
Royalty Funds for 1992, 1993 and 1994, Docket No. 95-1 CARP DD 92-94
(Dec. 16, 1996)

Distribution Order /n re Distribution of the 1992, 1993 and 1994 Musical
Works Funds, 62 Fed. Reg. 6,558 (Libr. Of Congress Feb. 12, 1997)

On Pet. for Review of an order of the Librarian of Congress, Curry v.
Librarian of Congress, 172 F.3d 919, 1998 WL 794890 (D.C. Cir. Nov. 4,
1998) (pet. for review denied sub nom.)

Curry v. Librarian of Congress, No. 97-1119 (D.C. Cir. Feb. 4, 1999) (pet.
for en banc review denied.)

On Pet. for Review of an order of the Librarian of Congress, Cannings v.
Librarian of Congress, 194 F.2d 173, 1999 WL 187767 (D.C. Cir. Mar. 2,
1999) (pet. for review denied sub nom.)

Cannings v. Librarian of Congress, 527 U.S. 1038 (June 24, 1999), cert.
denied

Cannings v. Librarian of Congress, 527 U.S. 1058 (Aug. 23, 1999), pet. for
reh’g of denial of cert. denied

Evelyn v. Librarian of Congress, No. 01-1117 (D.C. Cir. Apr. 25, 2011)

Distribution Order In re Distribution of 1995, 1996, 1997 and 1998 Digital
Audio Recording Technology Royalties, 66 Fed. Reg. 9,360 (Libr. of
Congress Feb. 7, 2001)

Report of the Arbitration Panel, In the Matter of Distribution of DART
Royalty Funds for 1995, 1996, 1997 and 1998, Docket No. 99-3 CARP DD
95-98 (Nov. 9, 2000)

S. Rep. No. 102-294, at 1, 58-61 (1992)

AARC Direct Case, Table of Contents — 6



In the Matter of
Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

TESTIMONY




In the Matter of
Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

TESTIMONY 1

Michael L. Stern



TESTIMONY OF MICHAEL L. STERN

Background and Qualifications

1. My name is Michael L. Stern. I am the Director of Operations and Information
Technology for the Alliance of Artists and Recording Companies (“AARC”).' I am
appearing today as a witness on behalf of AARC. My testimony addresses the allocation
of the 2007, 2008 and 2010 Copyright Owners Subfunds? pursuant to the Audio Home
Recording Act of 1992.

2. Thave worked at AARC since 2004. My responsibilities include coordinating various
aspects of AARC’s royalty distribution system, as well as managing the organization’s
finances and day-to-day operations. One of my major responsibilities is to communicate
information regarding AARC’s distribution procedures to its constituencies in the
performance and sound recording communities. As Director of Operations and
Information Technology, I ensure that all AARC Participants entitled to Digital Audio
Recordiﬁg Technology (“DART”) royalties are compensated based on their sales, as

reported by Nielsen SoundScan (“SoundScan”).? I understand from the AARC’s

I AARC is the US collective representing Featured Recording Artists and Sound Recording Copyright Owners for
DART SREF royalties. AARC currently represents over 440,000 featured recording artists and over 16,000 labels and
sound recording copyright owners (“AARC Participants”). The AARC Board of Directors is composed of artists,
well-known artist managers and attorneys, record company executives from all the major and many independent
music labels, the heads or senior representatives of the American Federation of Musicians and American Federation
of Television and Radio Artists, two senior representatives of the Recording Industry Association of America, and
the head of the American Association of Independent Music, an association of Independent record labels.

2 AARC has reached a settlement with Herman Kelly, the other party in this consolidated proceeding, therefore, the
only non-settling parties remaining in this consolidated proceeding are David Powell/“circle god network inc d/b/a
david powell,” who only filed a claim to the 2007 SRF Copyright Owners Subfund, and Eugene Curry, who only
filed claims to the 2008 and 2010 SRF Copyright Owners Subfunds.

3 “Nielsen is the authority in tracking what music people are buying both in-store and digitally. Nielsen compiles
data from more than 39,000 retail outlets globally, to help record labels, publishers, artists, artist management and
performance rights organizations understand what albums, singles and music videos people are buying, and where
they’re buying them.” This sound recording unit sales data, the “SoundScan Data,” is collected as follows: “[o]n a
weekly basis, Nielsen collects point-of-sale (POS) data in 19 countries across the U.S., Canada, Europe and
Oceania. In the U.S. and Canada, physical and digital titles from venues, mass merchants, retail chains, independent
record stores and digital download providers can be viewed by UPC, ISRC, artist, market, retailer type or genre.”

AARC Direct Case, Michael Stern Testimony - 1



Executive Director/General Counsel that the 2007-2011 royalty years were consolidated
into this proceeding by the Copyright Royalty Board.

3. In addition to my AARC experience, I also have extensive experience in data
management, data mining, database administration, and a strong general familiarity with
US music repertoire. See Michael L. Stern Resume, Ex. B.

The Parties

4.  AARC represents featured recording artists and sound recording copyright owners who
sold sound recordings during the 2007-2011 royalty years. The 2007-2011 Sound
Recordings Fund (“SRF”) joint claims, which were filed on behalf of AARC’s Featured
Recording Artist (“FRA”) and Sound Recording Copyright Owner (“CO”) Participants,
represent millions of sound recordings and a majority of the music sold during the 2007—
2011 royalty years.

5. Tunderstand that the other parties* in this consolidated proceeding are David Powell
(“Powell”)/circle god network or circle god network inc d/b/a david powell (“CGN”)?
and Eugene Curry/Lambchop(s)® (“Curry”).

6.  Powell filed one claim as an individual in the 2007 SRF Copyright Owners (SRF/CO)

Subfund proceeding.

Music Sales Measurement, Nielson, https://www.nielsen.com/us/en/solutions/measurement/music-sales-
measurement.html (last visited on Sept. 24, 2019), Ex. A.

* Herman Kelly was another claimant who filed a valid Petition to Participate in this consolidated proceeding. Mr.
Kelly, however, signed up with AARC as a member, thereby settling his claims. Therefore, his claims are
incorporated into AARC’s claims.

3 The eCRB reports David Powell as withdrawn from this proceeding and substituted with the party “circle god
network inc d/b/a david powell.” However, the materials submitted by this party to date have been signed by David
Powell. Therefore, we will refer to the party as “Powell” for this proceeding.

8 Curry filed his 2008 DART SRF/CO claim in the name “Eugene Lambchops Curry.” He filed his 2010 DART
SRF/CO claim in the name “Eugene ‘Lambchops’ Curry.” Curry’s Petition to Participate was filed in the name
“Eugene ‘Lambchops’ Curry.” In a motion to file a late Petition to Participate, he stated that “Lambchops” is his
non-featured artist name. In the eCRB he is listed as “Curry, Eugene.” To simplify matters, we will refer to the party
as “Curry,” which will include all these different versions of his name.
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7. Curry filed claims as an individual in the 2008 and 2010 SRF/CO Subfund proceedings.

8. The purpose of my testimony is to assist the Copyright Royalty Board in determining the
entitlement of AARC and Powell to the 2007 SRF/CO Subfund royalties and the
entitlement of AARC and Curry to the 2008 and 2010 SRF/CO Subfund royalties.

Allocation of Royalties

9.  AARC’s Executive Director/General Counsel has advised me that the sole statutory
criterion for allocating SRF royalties is sales. She has also advised me that prior
Copyright Royalty Tribunal, Copyright Arbitration Royalty Panel and Copyright Royalty
Board decisions are being incorporated for the purpose of applying the established
methodology used to determine the proportionate allocation of DART royalties.

10. AARC purchased the 2007-2011 SoundScan Data, which is the leading and most-widely
recognized system for tracking music sales.” The SoundScan Data reports unit sales of
music on compact disc, vinyl, and other physical media from traditional retail outlets
(e.g., Best Buy, Target, Walfnart) and the majority of non-traditional retail outlets (e.g.,
Amazon.com, CD Baby.com, online portals for the retail outlets listed above, and dozens
of other websites that sell and ship physical media directly to the consumer). The
SoundScan Data also reports sales of digital music downloaded from online retailers
(e.g., Apple’s iTunes, Google’s Google Play, Amazon’s Amazon Music, and several
other “purchase to download” online store fronts and applications).

11. The SoundScan Data compiles sales data based on featured recording artists and
distribution labels of the sound recordings.

12.  To determine AARC’s sales and to confirm the copyright owners of the distribution

7 See supra note 3.
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13.

14.

15.

labels reported by the SoundScan Data, I consulted AARC’s internal records regarding
distribution labels owned by the AARC Participants as well as distribution label
information provided by any settling claimants/parties.

In the case of Powell, who I believe self-reproduces and self-distributes his sound
recordings, the distribution label reported by the SoundScan Data would be the same as
the copyright owner of the sound recordings.

In the case of Curry, who I also believe self-reproduces and self-distributes his sound
recordings, the distribution label reported by the SoundScan Data would be the same as
the copyright owner of the sound recordings.

To determine AARC’s share, we conducted an extensive process in our database,
matching AARC’s FRA and CO Participants to the SoundScan Data. AARC’s matching
process initially attempts to match the SoundScan Data to data already imported into our
database. For unmatched data, for example, a newly released sound recording or a new
FRA/CO, the records are first importéd into our system. The process then attaches the
SoundScan sound recording sales records to our existing or recently imported database
entries of sound recordings for the AARC FRA and CO Participants. For each sound
recording, the SoundScan Data is assigned to both an FRA and a CO. To determine
AARC’s total FRA and CO sales for the particular royalty year, we sum all the AARC
FRA sales for the FRA total and all the CO sales for the CO total. These calculations
provide separate FRA and CO totals. The process is as follows:

SoundScan Data = Matching Process = AARC Database;

[f no match = Import new data - Attach sales records to title, FRA, and CO records;

If match = Attach sales records to existing title, FRA, and CO records.
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16. To determine Powell’s and Curry’s shares of the disputed royalties, I began by searching
the SoundScan Data for the sound recording titles listed on Powell’s® and Curry’s’
SRF/CO claims. To ensure that I captured all of Powell’s and Curry’s sales during the
relevant royalty periods, I expanded the search in the SoundScan Data to include any
sound recording titles on which Powell’s or Curry’s labels was identified as the
distribution label. Any unit sales identified for Powell’s or Curry’s labels were used to
calculate their shares of royalties.

17. Powell filed his 2007 claim in the name of “David Powell.” However, he filed his
Petition to Participate in this consolidated proceeding on behalf of CGN. Also, my search
in the United States Copyright Office Public Catalog database (“Copyright Office Public
Catalog”) disclosed that Powell used other variations of his name in his copyright
registrations, including “Powell, David C., Jr.,” “Powell, David C., Jr., 1958-,” and
“Powell, David, 1958-.” Therefore, to ensure my search results were as comprehensive as
possible, I searched the 2007 SoundScan Data for title sales listing all these variations as
the distribution label. To simplify matters, I will refer to them as “Powell Labels” in my
testimony.

18.  Curry filed his 2008 and 2010 claims in the name of “Eugene Lambchops Curry.” My
search in the Copyright Office Public Catalog also disclosed that Curry used other
variations of his name in his copyright registrations, including “Curry, E.,” “Curry,
Eugene, 1954-,” “Curry, Eugene, 1956-,” “Curry, Lambchop,” “Curry, Lambchops,”
“Curry, Lamb Chops,” “Curry, Lamb Chop,” and “Lamb Chop.” Additionally, AARC’s

Executive Director/General Counsel advised me that, based on past proceedings, we

8 See supra note 5.
? See supra note 6.
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know that Curry also used the distribution label name, “Tajai Music.” Therefore, to
ensure my search results were as comprehensive as possible, my search in the SoundScan
Data also included any sound recording titles listing any of these variations as the
distribution label. To simplify matters, I will refer to these variations as “Curry Labels” in
my testimony.

19.  To verify the titles and names of distribution labels that I found in the SoundScan Data, I
searched in the AllMusic Guide!® for any sound recordings listed in Powell’s and Curry’s
claims. Then, I expanded my search in the AllMusic Guide to include any sound
recording titles distributed by the Powell Labels or Curry Labels.

20. [Ifatitle listed by Powell or Curry in his claim(s) (1) was not found during the foregoing
searches, OR (2) was found but was reported under a different distribution label, I
expanded my search to the Copyright Office Public Catalog to verify my initial search
results. I searched the Copyright Office Public Catalog for these titles’ sound recording
’registrations (“Form SR” registrations) to verify the titles’ copyright owners.!!

21.  When conducting title searches in the SoundScan Data, the AllMusic Guide and the
Copyright Office Public Catalog, I used a “fuzzy search” technique to search the titles. A

“fuzzy search” is a technique for searching data that finds text in a more imprecise

10 AllMusic Guide (“AMG”) was founded in 1991 to help consumers navigate the increasingly complex world of
recorded music and discover the best recordings. The following year AMG published the first All Music Guide
reference book. AMG created the “AllMusic” website in 1995. AMG editorial staff and hundreds of expert
contributors have made AllMusic one of the most comprehensive music reference sources available. The AllMusic
website contains information on all genres and styles of music — ranging from the most commercially popular to the
most obscure —and is widely used by consumers and industry professionals alike. See generally Welcome to
AllMusic, AllMusic, https://www.allmusic.com/about (last visited on Sept. 24, 2019), Ex. C.

' Under the Audio Home Recording Act of 1992, the Sound Recordings Fund shall be distributed to any interested
copyright party whose sound recording has been embodied and distributed to consumers “in the form of digital
musical recordings or analog musical recordings. . ..” See 17 U.S.C. § 1006(a); 17 U.S.C. § 1001. A “Form SR” is
used to register, with the U.S. Copyright Office, works that contain sound recording authorship. See U.S. Copyright
Office, Compendium of U.S. Copyright Office Practices Glossary at 8 (3d ed. 2017).
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22,

23,

manner rather than in a stricter search manner that only matches exact and rigid results.
Fuzzy searches may eliminate or substitute leading or trailing words, letters, and non-
alphanumeric characters within the words. Fuzzy searches include the use of “wildcard”
or “null” search operators, which allow a search to substitute a character or entire words
for any other characters or words. The use of fuzzy searches with wildcards provides a
broader search result than is provided by exact match searches. For example: Searching
for “Copyright Royalty Board” could be searched as “Copyright Roy* Board” or “Copy*
Royalty Board*, which will produce results where “Royalty”” was not spelled correctly, or
if there is trailing text after “Board.” The technique I used to conduct fuzzy searches was
not limited to one single method. Searches for each title involves several different fuzzy
search techniques based on how the text string is constructed for the title [ was searching.
[ used these methods to search Powell’s titles. Specifically, [ used fuzzy searches and
wildcards in my SoundScan Data and AllMusic Guide searches to identify any sound
recordings for which any of the l;owell Labels were identified as the distribution label. I
also used these techniques in my Copyright Office Public Catalog search to identify any
sound recording copyright registrations filed in the name of any of the Powell Labels for
“Liberation Movement,” the title listed on Powell’s claim.

In Curry’s case, [ used fuzzy searches with wildcards in the SoundScan Data and the
AllMusic Guide to identify any sound recordings for which any of the Curry Labels were
identified as the distribution label. I also used these search techniques to identify, in the
Copyright Office Public Catalog, any sound recording copyright registrations filed in the
name of any of the Curry Labels that matched the titles, “Somebody Loves You Baby

(You Know Who It Is),” “Somebody Loves You Baby,” “Somebody (Loves You),”
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“Somebody,” “26 Years 17 Days,” and “Burnin,” which are listed on Curry’s claims.

24. I used the SoundScan Data to determine each party’s sales for the relevant royalty year,
which in turn enabled me to determine each party’s right to a share of the SFR/CO
royalties available for that royalty year.

25. Then, to determine the allocation of each royalty year’s DART subfund royalties, I
divided each party’s total CO unit sales for that given royalty year by the total sales for
all the CO parties (“Universe”) in that particular royalty year proceeding. The formula is
as follows:

Party’s total CO sales in year X Party’s Percentage Share of

-—-- - = CO Total Royalties for year X.
Total CO Universe of Sales for year X

This calculation gave me the percentage of the DART SRF/CO Subfund that each party is
entitled to receive for each specific royalty year.
26.  AARC timely filed SRF/CO joint claims on behalf of its Participants for every royalty
year from 2007 through 2011. The relevant royalty years for AARC in this proceeding
are 2007, 2008 and 2010."?
DART SRF/CO Royalties Allocation
2007 DART SRF/CO Royalties

2007 AARC SRF/CO Joint Claim

27. For the year 2007, I calculated AARC’s total sales of 1,125,525,327 based on the AARC
CO Participants as listed in AARC’s 2007 DART SRF/CO joint claim filed on February

29, 2008.

12 Since the other parties in this consolidated proceeding did not file SRF/CO claims for the 2009 and 2011 royalty
years and Herman Kelly settled with AARC, the allocation of 2009 and 2011 DART SRF/CO Subfunds is not in

controversy. See supra note 2.
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2007 Powell’s SRF/CO Claim

28. Powell filed only one 2007 SRF/CO claim on behalf of himself, David Powell. The filing
was received by the Copyright Royalty Board on January 18, 2008. A copy of the filing
of Powell’s 2007 is attached hereto as Exhibit D.

29. Inhis 2007 SRF/CO claim, Powell listed one title, “Liberation Movement,” to establish
the basis of his claim. See Powell 2007 Claim, Ex. D.

2007 SoundScan Data Search

30. Based on the search methods described above, I identified O titles in the 2007 SoundScan
Data listing any of the Powell Labels as the distribution label.!?

31. Ibegan my search with the only title identified by Powell on his 2007 SRF/CO claim,
“Liberation Movement.”

32. Isearched the title “Liberation Movement” and found 0 results in the 2007 SoundScan
Data.

33, A fuzzy search of this title found 0 sales for “Liberation Movement” titles sfmilarly
named.

34. Talso expanded my search of the 2007 SoundScan Data to include any titles identifying
any of the Powell Labels as the distribution label. I found 0 titles for these distribution
label names.

AllMusic Guide Search for Powell’s Claimed Title

35. Since I found no titles in the SoundScan Data listing any of the Powell Labels as the
distribution label, I proceeded to search these labels in the AllMusic Guide.

36. Based on the search method described above, I identified O titles in the AllMusic Guide

13 See supra note 5.
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listing any of the Powell Labels as the distribution label.

Copyright Office Public Catalog Search for Powell’s Claimed Title

37. Since I could not find “Liberation Movement,” the title reported on Powell’s 2007
SRF/CO claim, in the SoundScan Data or the AllMusic Guide, I next searched for the
title in the Copyright Office Public Catalog.

38. I found one SRu000628683 registration'* for the title “Liberation movement D. Powell
life story” filed by “© ® David C. Powell, Jr., 1958-.” The type of work was registered as
“Sound Recording and Text.” See Registration SRu000628683, Ex. E.

39. I found another TXu001344005 registration' for the title “David Powell Liberation
movement” filed by “Powell, David C., Jr.” The type of work was registered as “Text.”
See Registration TXu001344005, Ex. F.

40. In addition to the specific title listed by Powell, I also expanded my search to include any
sound recording registrations under any of the Powell Labels.

41 .A [ found éne TXu001306912 registration for the title “The collective works of David C.
Powell, Jr.: vol. 1” filed by “David C. Powell, Jr.” The type of work was registered as
“Text.” See Registration TXu001306912, Ex. G.

2007 Royalties Calculations

42. As detailed above, I identified 1,125,525,327 sales in the 2007 SoundScan Data for

AARC CO Participants and no sales for Powell.

4 According to the Copyright Office Compendium, a “Form SR” registration covers sound recordings, and a prefix
“u” following any registration form represents an unpublished status. For example, a “Form SRu” registration refers
to an “unpublished sound recording.” See Compendium (Third) Glossary at 8; see also id. § 2306.4.

15 A “Form TXu” registration refers to an “unpublished text.” See Compendium (Third) Glossary at 7; see also id. §
2306.4.
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43. To determine the allocation for the 2007 royalty year, I summed the total 2007 sales of
AARC 2007 CO Participants and Powell to obtain a CO Universe, using the following
formula:

1,125,525,327 (AARC) + 0 (Powell) = 1,125,525,327 (2007 CO Universe).

44. To determine Powell’s share of the 2007 SRF/CO Subfund royalties, I divided Powell’s

total 2007 unit sales by the 2007 CO Universe:

0
= 0%.

1,125,525,327
45. To determine AARC’s share of the 2007 SRF/CO Subfund royalties, [ divided AARC’s
total 2007 unit sales by the 2007 CO Universe:

1,125,525,327
=100%.

1,125,525,327
46. Based on my experience in the industry and my exhaustive search of the SoundScan
Dafa, the AllMusic Guide and the Copyright Office Public Caitalog, [ submit that Powell
had 0 sales during the 2007 royalty year. Therefore, Powell is entitled to 0% and AARC
is entitled to 100% of the 2007 DART SRF/CO royalties.
2008 DART SRF/CO Royalties

2008 AARC SRF/CO Joint Claim

47. For the year 2008, I calculated AARC’s total sales of 1,223,490,142 based on the 2008
SoundScan Data for the AARC CO Participants as listed in AARC’s 2008 DART

SRF/CO joint claim filed on February 27, 2009.
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2008 Curry’s SRF/CO Claim

48. In Curry’s case, the relevant royalty years are 2008 and 2010 because Curry did not file
SRF claims in 2007.

49. Curry filed one 2008 SRF/CO claim on behalf of “Eugene Lambchops Curry.” The filing
was received by the Copyright Royalty Board on February 6, 2009. A copy of the filing
of Curry’s 2008 claim is attached hereto as Exhibit H.

50. In his 2008 SRF/CO claim, Curry listed one title, “Somebody Loves You Baby,” to
establish the basis of his claim. See Curry 2008 Claim, Ex. H.

2008 SoundScan Data Search

51. Based on the search methods described above, I identified O titles in the 2008 SoundScan
Data listing any of the Curry Labels as the distribution label.'®

52. Ibegan my search with the title identified by Curry in his 2008 claim and, in an attempt
to conduct a fully comprehensive search, I also searched the following titles listed in his

h 2010 SRF/CO claim, “Somebody Loves You Béby (You Know Who It Is),” “Somebody

Loves You Baby,” “Somebody (Loves You),” “Somebody,” “26 Years 17 Days,” and
“Burnin” in the 2008 SoundScan Data. I identified the titles including “Somebody,”
“Somebody Loves You Baby (You Know Who It [s),” “26 Years, 17 Days,” and
“Burnin” in the 2008 SoundScan Data. None of these SoundScan title entries listed any
of the Curry Labels as the distribution label.

53. Isearched the title “Somebody” and found 148 results in the 2008 SoundScan Data. None

of these SoundScan title entries listed any of the Curry Labels as the distribution label.

16 See supra note 6.

AARC Direct Case, Michael Stern Testimony - 12



54. I searched the title “Somebody (Loves You)” and found 0 sales in the 2008 SoundScan
Data.

55. Isearched the title “Somebody Loves You Baby” and found O sales in the 2008
SoundScan Data.

56. Isearched the title “Somebody Loves You Baby (You Know Who It Is)” and found 0
sales in the 2008 SoundScan Data.

57. A fuzzy search of this title found two records for the titles “SOMEBODY LOVES YOU
BABY (YOU K” in the 2008 SoundScan Data.

58. One record from the fuzzy searched identified MCA, which is owned by Universal Music
Group, as the distribution label.

59. The other record from the fuzzy search listed an unknown label, but we were able to
identify this title as belonging to Universal Music/MCA based on the ISRC code prefix.!’

60. For both “SOMEBODY LOVES YOU BABY (YOU K titles in the 2008 SoundScan
Data, we identified a fbtal of 5,250 digital unit sales, however, none of these sales are
attributable to Curry because the titles are owned by Universal Music Group.

61. Isearched “Burnin” and found 62 results in the 2008 SoundScan Data. The search result
included the titles “Burnin’” and “Burnin.” None of these titles listed any of the Curry
Labels as the distribution label.

62. Isearched “26 Years 17 Days” and found two titles in the 2008 SoundScan Data. One
record listed “Lyfe Jennings” as the artist and identified CBS, a label owned by Sony

Music Entertainment, as the distribution label. The other title listed “AfterLyfe: The

17 The ISRC, or the international standard recording code, is a standard identification number assigned to sound
recordings. The prefix of the ISRC code indicates the country of registration, as well as who registered the sound
recording, generally the sound recording copyright owner.
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Music of Lyfe J” as the artist and listed no distribution label. However, my AllMusic
search revealed that the distribution label is “Scufflin' Records.” See infra § 68.

63. Iexpanded my 2008 SoundScan Data search to include any titles listing any of the Curry
Labels as the distribution label and identified O titles.

AllMusic Guide Search for Curry’s 2008 Claim

64. Since I found 0 titles in the 2008 SoundScan Data listing any of the Curry Labels as the
distribution label, I proceeded to search in the AllMusic Guide.

65. Based on the search method described above, I identified O titles in the AllMusic Guide
listing any of the Curry Labels as the distribution label.

66. Iidentified the titles “Somebody Loves You Baby (You Know Who It Is),” “26 Years, 17
Days” and “Burnin’ (The Fire Is Still) Burnin’ for You” in the AllMusic Guide.
However, none of the titles listed any of the Curry Labels as the distribution label.

67. For the search on the title “26 Years, 17 Days,” I found two titles in the AllMusic Guide.
Among these two titles, the one identifying “Lyfe Jenn‘ings” as the artist was included in
the album “Lyfe 268-192” and listed “Columbia’” (CBS) as the distribution label. The
second title, which identified “Manu' Bandettini / Mario Calandrelli / Martino
Campobasso / Sergio Leopardi / Antonio Piangiolino / Attilio Terlizzi” as the artists, was
included in the album “The Music of Lyfe Jennings After Hours: The Nightclub Tribute”
and listed “Scufflin' Records” as the distribution label. See 26 Years, 17 Days,
AllMusic.com (Sept. 24, 2019), Ex. L.

68. By comparing the data in the SoundScan Data and the AllMusic Guide, I concluded, to

the best of my knowledge, that the latter title “26 years, 17 days” owned by “Scufflin’
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Records” was the same as the title that was listed, without a distribution label
information, in the 2008 and 2010 SoundScan Data.

69. “Eugene Lambchops Curry” was listed as the composer of the titles “Somebody Loves
You Baby (You Know Who It Is)” and “Somebody Loves You Baby” in the AllMusic
Guide. See Somebody Loves You Baby, AllMusic.com (x. 24, 2019), Ex. J.

Copyright Office Public Catalog Search for Curry’s Claimed Titles

70. Since I could not find the titles reported in Curry’s 2008 and 2010 SRF/CO claims in the
SoundScan Data or the AlIMusic Guide, I next searched for these titles in the Copyright
Office Public Catalog.

71.  First, I searched the title “Somebody” in the Copyright Office Public Catalog, which also
covered the results of “Somebody (Loves You),” “Somebody Loves You Baby,” and
“Somebody Loves You Baby (You Know Who It Is).”

72. I found one PA0001733311 registration for the title “Somebody (loves you)” filed by

| “Warner-Tamerlane Pﬁblishing Corp. . . . First and Gold PuBlishing ... Tajai Music.” In
this registration, “[s]Jamples from "Somebody loves you baby" (by Bunny Sigler, E.
Curry/Warner-Tamerlane Publishing Corp., Tajai Music)” was identified as the pre-
existing materials. The type of work was registered as “Music.” See Registration
PA0001733311, Ex. K.

73. T also found one PA0000582074 registration for the title “Somebody loves you, baby
(you know who it is)” filed by “Eugene Curry, 1954-, & Walter Sigler.” The underlying
authorship was “music: Eugene Curry; words: Walter Sigler.” The type of work was

registered as “Music.” See Registration PA0000582074, Ex. L.
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74.

75.

76.

T

78.

=,

Additionally, I found one SR0O000138406 registration for the title “Somebody loves you
baby (you know who it is) / Patti LaBelle,” one SR0000150274 registration for the album
“Patti Labelle live! / Patti Labelle,” which included the sound recording “Somebody
loves you baby (you know who it is),” and one SR0000135094 registration for the album
“Burnin’ / Patti LaBelle,” which also included the sound recording “Somebody loves you
baby (you know who it is).” All these sound recording registrations were filed by “© ®
MCA Records, Inc. (employer for hire),” and were registered as “Sound Recordings.”

See Registration SR0000138406, Ex. M; see also Registration SR0000150274, Ex. M;

Registration SR0000135094, Ex. M.

Then, I searched the title “Burnin” in the Copyright Office Public Catalog.

[ found one PA0000582075 registration for the title “Burn’n’” filed by “Eugene Curry,
1954-, & Walter Sigler (Bunny),” and one PAu001529021 registration for the title
“Burnin’ (the fire is still burnin’) for you” filed by “Gamble-Huff Music, Henry Sue Mae
Music, Tajai Music.” Both wbrks were registered as “Music.” Sﬁ Registration
PA0000582075, Ex. N; see also Registration PAu001529021, Ex. N.

I also found one SR0000135094 registration for the album “Burnin’ / Patti LaBelle” filed
by “© ® MCA Records, Inc. (employer for hire).” A full list of songs in the album was
provided in this registration, which covered the sound recording “Burnin’ (the fire is
still).” This work was registered as a “Sound Recording.” See Registration
SR0000135094, Ex. M.

Finally, [ searched the title “26 years 17 days” in the Copyright Office Public Catalog.

[ found one PA0001611905 registration for the title “26 Years, 17 Days” filed by

“Sony/ATV Tunes LLC / Lyfe In Music . . . Gamble Huff Music . . . Tajai Music.” In this
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80.

81.

82.

83.

84.

registration, “a sample from the composition ‘Somebody Loves You Baby’ by Eugene
Curry and Walter Sigler” was identified as one of the pre-existing materials. This work
was registered as “Music.” See Registration PA0001611905, Ex. O.

[ also found one PA0001762015 registration for the title “26 Years 17 Days” filed by
“Gamble Huff Music . . . Tajai Music . . . Lyfe in.” In this registration, “[s]amples
‘Somebody Loves You Baby’ by Bunny Sigler. Gamble Huff Music (Admin. by Warner-
Tamerlane Publishing Corp.” was identified as the pre-existing materials. This title
appeared in the album “‘Lyfe 268-192’ recorded by Lyfe Jennings, no. 91646,
8/17/2004.” The type of work was registered as “Music.” See Registration
PA0001762015, Ex. P.

Regarding “Sound Recording” works, I found one SR0000363168 registration for the
album “Lyfe 268-192 / Life Jennings” filed by “© ® Sony BMG Music Entertainment
(employer for hire).” See Registration SR0000363168, Ex. Q.

In addition to the épeciﬁc titles listed by Curry, I also expanded my search to Ainclude any
sound recording registrations under any of the Curry Labels.

[ identified two unpublished sound recording registrations filed by Curry for the title
“Never Give Up, et al.” with registration number SRu000977348 and for the title “Ted's
theme” with registration number SRu000334146. See Registration SRu000977348, Ex.
R; see also Registration SRu000334146, Ex. R.

I fuzzy searched for these unpublished titles in the 2008 SoundScan Data. I found 0 sales
for these titles in the 2008 SoundScan Data, which I expected since the titles are

unpublished.
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85. Talso found one sound recording registration filed by Curry for the title “If [ didn't have
you / Patti LaBelle” with registration number SR0000170552. However, the type of work
reported in this registration was “Music” and the copyright claimant was “© on music;
Eugene Curry, 1954-.” See Registration SRO000170552, Ex. S.

86. I located this title in the 2008 SoundScan Data. This title did not list any of the Curry
Labels as the distribution label. Instead, it listed MCA.

87. Finally, [ found one SR0000190393 registration for the album “Gems / Patti LaBelle”
which covered the sound recording title “If [ didn’t have you” filed by “© ® MCA
Records, Inc. (employer for hire).” The type of work reported in this registration was
“Sound Recording.” See Registration SR0000190393, Ex. T.

88. Ilocated this title in the 2008 SoundScan Data. This title did not list any of the Curry
Labels as the distribution label. Instead, it listed MCA.

2008 Royalty Calculations

89. Based on my comprehensive research, as detailed ébove,' I identified 1,223,490,142 sales
in the 2008 SoundScan Data for AARC CO Participants and no sales for Curry.

90. To determine the allocation for the 2008 royalty year, I summed the total 2008 sales of
AARC 2008 CO Participants and Curry to obtain a CO Universe, using the following
formula:

1,223,490,142 (AARC) + 0 (Curry) = 1,223,490,142 (2008 CO Universe).

91. To determine Curry’s share of the 2008 SRF/CO Subfund royalties, I divided Curry’s

total 2008 unit sales by the 2008 CO Universe:
0

----------------------- = 0%.
1,223,490,142
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92. To determine AARC’s share of the 2008 SRF/CO Subfund royalties, I divided AARC’s
total 2008 unit sales by the 2008 CO Universe:
1,223,490,142

---- =100%.
1,223,490,142

93. Based on my experience in the industry and my exhaustive search of the SoundScan
Data, the AllMusic Guide and the Copyright Office Public Catalog, I submit that Curry
had 0 sales during the 2008 royalty year. Therefore, Curry is entitled to 0% and AARC is
entitled to 100% of the 2008 DART SRF/CO royalties.

2010 DART SFR/CO Royalties

2010 AARC SRF/CO Joint Claim

94. For the year 2010, I calculated AARC’s total sales of 1,125,921,064 based on the 2010
SoundScan Data for the AARC CO Participants as listed in AARC’s 2010 DART
SRF/CO joint claim filed on February 25, 2011.

2010 Curry’s SRF/CO Claim

95. Curry filed one 2010 SRF/CO individual claim on behalf of “Eugene ‘Lambchops’
Curry.” The filing was received by the Copyright Royalty Board on January 20, 2011. A
copy of the filing of Curry’s 2010 claim is attached hereto as Exhibit U.

96. As noted above, Curry listed the following titles in his 2010 SRF/CO claim, “Somebody
Loves You Baby (You Know Who It Is),” “Somebody Loves You Baby,” “Somebody
(Loves You),” “Somebody,” “26 Years 17 Days,” and “Burnin” to establish the basis of

his claim. See Curry 2010 Claim, Ex. U.
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2010 SoundScan Data Search

97.  Using the search method described above, I identified O titles in the 2010 SoundScan
Data listing any of the Curry Labels as the distribution label.

98. Isearched Curry’s 2010 titles in the same manner that I searched these titles in the 2008
SoundScan Data. The 2010 SoundScan Data results were identical to the 2008
SoundScan Data, except that the 2010 sales for “SOMEBODY LOVES YOU BABY
(YOU K”, which again was identified as belonging to Universal Music Group, were
5,348 units. See supra 1 51-63.

AllMusic Guide Search for Curry’s 2010 Claim

99. See supra Y9 64-69.

Copyright Office Public Catalog Search for Curry’s 2010 Claim

100. See supra 9 70-88.

2010 Royalty Calculations

101. | Based on my‘ comprehensive research, as detailed above, I identified 1,225,921,064 sales
in the 2010 SoundScan Data for AARC CO Participants.

102. Iidentified O sales in the 2010 SoundScan Data for Curry.

103. To determine the allocation for the 2010 royalty year, I summed the total 2010 sales of
AARC 2010 CO Participants and Curry to obtain a CO Universe, using the following
formula:

1,225,921,064 (AARC) + 0 (Curry) = 1,225,921,064 (2010 CO Universe).
104. To determine Curry’s share of the 2010 SRF/CO Subfund royalties, I divided Curry’s

total 2010 unit sales by the 2010 CO Universe:
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0
----------------------- = 0%.
1,125,921,064
105. To determine AARC’s share of the 2010 SRF/CO Subfund royalties, I divided AARC’s
total 2010 unit sales by the 2010 CO Universe:

1,125,921,064
=100%.

1,125,921,064

106. Based on my experience in the industry and my exhaustive search of the SoundScan
Data, the AllMusic Guide and the Copyright Office Public Catalog, I submit that Curry
had 0 sales during the 2010 royalty year. Therefore, Curry is entitled to 0% and AARC is
entitled to 100% of the 2010 DART SRF/CO royalties.

Conclusion
107. Powell is entitled to 0% of the 2007 DART SRF/CO royalties.
108. Curry is entitled to 0% of the 2008 and 2010 DART SRF/CO royalties.

109. AARC is entitled td‘lOO% of the 2007, 2008 and 2010 DART SRF/CO royalties.
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Before the
COPYRIGHT ROYALTY BOARD
Washington, D.C. 20540

CONSOLIDATED

Inre
Docket No. 2008-3 CRB DD

Distribution of Digital Audio Recording
Royalty Funds

WITNESS AFFIDAVIT

VIRGINIA COMMONWEALTH
CITY OF ALEXANDRIA

MICHAEL L. STERN, being duly sworn states:

1. I am the Director of Operations and Information Technology for the Alliance of
Artists and Recording Companies. I make this affidavit in support of AARC’s Direct

Case, dated October 3, 2019, in the above captioned proceeding.
2. I am fully familiar with the content of my testimony.

3. Ideclare under penalty of perjury that the Testimony is true and correct to the best of

my knowledge, information, and belief.

Michael L. Stern

, a Notary Public of the County and State aforesaid, hereby
personally known to me to be the affiant in

L Evan Schefstad

certify that  Muchael L. Stera
the foregoing affidavit, personally appeared before me this day and having been by me duly

sworn deposes and says that the facts set forth in the above affidavit are true and correct.

Witness my hand and official seal this the Lt day of Sep‘{’embc{ 2019

€ o AL

Notary Publfc

My Commission expires:

® ;3\, 2020
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Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

TESTIMONY 2

Cynthia Oliver



TESTIMONY OF CYNTHIA OLIVER

Background and Qualification

1. My name is Cynthia Oliver. My title is currently EVP, Global Revenue & Royalty
Optimization at Universal Music Group. [ have held this position since September 2017.
From May 2012 to September 2017, I was the Head of Global Royalties. From October
2005 to May 2012, I held the position of Senior Vice President, Royalties and Copyright,
Universal Music Group. I joined Universal Music Group as an employee in 1993 in
Information Technology and at the time I transitioned to Royalties in 2005 I held the
position of Vice President, Information Technology, Universal Music Group.

2. My current responsibilities include overseeing and administering the payment of artist and
copyright royalties for titles owned by Universal Music Group.

The Title “Somebody Loves You Baby (You Know Who It Is)” aka “Somebody Loves You
Baby”

3. Thave verified that Universal Music Group, through its ownership of the record label MCA,
owns the master rights to the Patti LaBelle sound recording “Somebody Loves You Baby
(You Know Who It Is)” aka “Somebody Loves You Baby.”

4. Eugene Curry is reflected in our files and systems as a songwriter and publisher of the
musical composition “Somebody Loves You Baby (You Know Who It Is).”

5. Universal Music Group is paying songwriter/publisher copyright royalties to Eugene
Curry’s publishing company, TAJAI Music, Inc.

The Title “Burnin’ (The Fire Is Still) Burnin’ for You” aka “Burnin’ (The Fire Is Still)” aka

“Burnin’”
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6. Thave verified that Universal Music Group, through its ownership of the record label MCA,
owns the master rights to the Patti LaBelle sound recording “Burnin’ (The Fire Is Still)
Burnin’ for You™ aka “Burnin’ (The Fire Is Still)” aka “Burnin’.”

7. Eugene Curry is reflected in our files and systems as a songwriter and publisher of the
musical composition “Burnin’ (The Fire Is Still) Burnin’ for You.”

8. Universal Music Group is paying songwriter/publisher copyright royalties to Eugene
Curry’s publishing company, TAJAI Music, Inc.

The Title “If I Didn’t Have You”

9. Thave verified that Universal Music Group, through its ownership of the record label MCA,
owns the master rights to the Patti LaBelle sound recording “If I Didn’t Have You.”

10. Eugene Curry is reflected in our files and systems as a songwriter and publisher of the
musical composition “If I Didn’t Have You.”

11. Universal Music Group is paying songwriter/publisher copyright royalties to Eugene

Curry’s publishing company, TAJAI Music, Inc..
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Before the
COPYRIGHT ROYALTY BOARD
Washington, D.C. 20540

Inre
CONSOLIDATED
Distribution of Digital Audio Recording Docket No. 2008-3 CRB DD
Royalty Funds
WITNESS AFFIDAVIT
CALIFORNINA

CITY OF SANTA MONICA

CYNTHIA OLIVER, being duly sworn states:

l.

I have been employed by Universal Music Group since 1993. My title is currently EVP,
Global Revenue & Royalty Optimization at Universal Music Group (UMG). I have held
this position since September 2017.  Prior to that, I was Head of Global Royalties from
May 2012 to September 2017. From October 2005 to May 2012, I was Senior Vice
President, Royalties and Copyright UMG. I was employed by UMG in 1993 in
Information Technology and at the time that I transitioned into Royalties in 2005 I held
the position of Vice President, Information Technology UMG.

I am fully familiar with the sound recording copyright ownership of the Patti LaBelle
sound recordings “Somebody Loves You Baby (You Know Who It Is)” aka “Somebody
Loves You Baby,” “Burnin’ (The Fire Is Still) Burnin’ for You™ aka “Burnin’ (The Fire Is
Still)” aka “Burnin’,” and “If I Didn’t Have You.”

. Ideclare under penalty of perjury that the Testimony is true and correct to the best of my

knowledge, information, and belief.

(e O

C;’?l'[hié Oliver
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L , a Notary Public of the County and State afdresaid,
hereby certify that personally known t6 me to be
the affiant in the foregoing affidavit, personally appeared before me this day and Maving been by
me duly sworn deposes and says that the facts set forth in the above affidavit aré true and correct.

Witness my hand and official seal this the

My Commission expires:

o R
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Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case
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SONY MUSIC

TESTIMONY OF ANDREA FINKELSTEIN

Background and Qualification

1. My name is Andrea Finkelstein. I am currently EVP, Global Business Affairs Operations
at Sony Music Entertainment. I have held this position since January, 2015.

2. My current responsibilities include overseeing the centralized business affairs
administration for Sony Music, including copyright licensing, copyright registrations,
contract summary, and union talent relations.

The Title “26 Years, 17 Days”

3. Thave verified that Sony Music Entertainment owns the master rights to the Lyfe Jennings
sound recording “26 Years, 17 Days.”

4. According to our files and systems, the sound recording “26 Years, 17 Days” contains a
sample of the sound recording “Somebody Loves You Baby (You Know Who It Is).”

5. Sony Music Entertainment has been paying songwriter/publisher copyright royalties to

Eugene Curry’s publishing company, TAJAI Music, Inc.
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Before the
COPYRIGHT ROYALTY BOARD
Washington, D.C. 20540

Inre
CONSOLIDATED
Distribution of Digital Audio Recording Docket No. 2008-3 CRB DD
Royalty Funds
WITNESS AFFIDAVIT
State of New York
County of New York

Andrea Finkelstein, being duly sworn states:

1. IT'have been employed by Sony Music Entertainment (Sony) since 1981. T am currently the
EVP, Global Business Affairs Operations at Sony. I have held this position since J anuary,
2015.

2. I am fully familiar with the sound recording copyright ownership of the Lyfe Jennings
sound recording “26 Years, 17 Days.”

3. Ideclare under penalty of perjury that the Testimony is true and correct to the best of my

knowledge, information, and belief.

N

) 7
hdrea Finkelstein
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L EUGENE E, kﬁ‘ch@ , a Notary Public of the County and State aforesaid,
hereby certify that AND@SK CinKeusTEi personally known to me to be
the affiant in the foregoing affidavit, personally appeared before me this day and having been by
me duly sworn deposes and says that the facts set forth in the above affidavit are true and correct.

. : 2@“‘
Witness my hand and official seal this the day of jahd = , __20]9

Notary Publ'?:‘:‘@j&6

. . 1T GENE E. KOENIG
My Commission expires: NOTARY Elljjgu(;, STATE OF NEW YORK

NO. 01K06111586

1ED IN NEW YORK COUNTY
06,14 ;2020 n%\lfj é(‘imw%gsmm EXPIRES JUN 14, 2020
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Distribution of 2007-2011
Digital Audio Recording Royalty Funds
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EXHIBIT A

Music Sales Measurement, Nielson,
https://www.nielsen.com/us/en/solutions/measurement/music-sales-
measurement.html (last visited Sept. 24, 2019)



SOLUTIONS

MUSIC SALES MEASUREMENT

In addition to monitoring radio airplays, online streaming and music consumer behavior,

MENU v

Nielsen is the authority in tracking what music people are buying both in-store and digitally.
Nielsen compiles data from more than 39,000 retail outlets globally, to help record labels,
publishers, artists, artist management and performance rights organizations understand what
albums, singles and music videos people are buying, and where they're buying them.

On a weekly basis, Nielsen collects point-of-sale (POS) data in 19 countries across the U.S,,
Canada, Europe and Oceania. In the U.S. and Canada, physical and digital titles from venues,
mass merchants, retail chains, independent record stores and digital download providers can
be viewed by UPC, ISRC, artist, market, retailer type or genre. In Europe and Oceania, digital
track and song sales are available in Austria, Belgium, Denmark, Finland, France, Germany,
Greece, Ireland, Italy, Luxembourg, the Netherlands, Norway, Portugal, Spain, Sweden,
Switzerland, the U.K., Australia and New Zealand.

For more than two decades, Nielsen’s sales tools have been a trusted and vital resource for
companies that want a full picture of music sales, overall market performance and artist
activity. Nielsen's data serves as a major source for the Billboard charts and is widely cited by
numerous publications and broadcasters as the standard for music industry measurement.

LEARN MORE

e SoundScan US Sales Procedure

e Reporting CD Ticket Bundle Sales

e How to become a SoundScan reporter
e |SRC Soundscan

e Register with Soundscan
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https://www.nielsen.com/us/en
https://www.nielsen.com/us/en/solutions
https://www.nielsen.com/wp-content/uploads/sites/3/2019/04/Soundscan-US-Sales-Procedure-1.pdf
https://www.nielsen.com/wp-content/uploads/sites/3/2019/04/Reporting-CD-Ticket-bundle-sales-policies-procedures-1.pdf
https://www.nielsen.com/wp-content/uploads/sites/3/2019/04/Nielsen-Soundscan-Become-a-Reporter-1.pdf
http://titlereg.soundscan.com/soundscantitlereg/registerISRC.aspx
http://titlereg.soundscan.com/soundscantitlereg/

e Global Release Date

RELATED SOLUTIONS

Audience Measurement

Shopper

WHAT WE MEASURE

Audience

Audio

Digital Ad Ratings

Digital Content Ratings

Global Consumer Confidence

Mobile

Music Sales

Retail

Revenue Management & Optimization

TV Ratings

Interested in Learning More?

CONTACT US
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https://www.nielsen.com/us/en/solutions/measurement/music-sales-measurement/global-release-date.html
https://www.nielsen.com/us/en/solutions/audience-measurement
https://www.nielsen.com/us/en/solutions/shopper
https://www.nielsen.com/us/en/solutions/measurement/audience
https://www.nielsen.com/us/en/solutions/measurement/audio
https://www.nielsen.com/us/en/solutions/capabilities/digital-ad-ratings
https://www.nielsen.com/us/en/solutions/capabilities/digital-content-ratings
https://www.nielsen.com/us/en/solutions/measurement/global-consumer-confidence
https://www.nielsen.com/us/en/solutions/measurement/mobile
https://www.nielsen.com/us/en/solutions/measurement/music-sales-measurement
https://www.nielsen.com/us/en/solutions/measurement/retail-measurement
https://www.nielsen.com/us/en/solutions/capabilities/revenue-management-optimisation
https://www.nielsen.com/us/en/solutions/measurement/television
https://www.nielsen.com/us/en/contact-us/general-inquiries

COMPANY INFO

About Nielsen

Investor Relations

Nielsen Panels

Responsibility & Sustainability
Press Room

Careers

Client Learning

Contact Us

INSIGHTS

Newswire

Reports

News Center
Podcasts

Case Studies

Top 10 & Trends
Resources

How We Measure
Webinars & Events
Newsletter Sign-up

SOLUTIONS

Total Audience

Marketing Cloud

Connect

Audio

Digital Brand Effect
Scarborough Local Insights
Shopper

See All

=
AARC Direct Case, Exhibit A - 3



https://www.nielsen.com/us/en/about-us
http://ir.nielsen.com/
https://www.nielsen.com/us/en/about-us/panels
https://www.nielsen.com/us/en/about-us/global-responsibility-and-sustainability/
https://www.nielsen.com/us/en/press-releases
http://careers.nielsen.com/
https://www.nielsen.com/us/en/client-learning/
https://www.nielsen.com/us/en/contact-us
https://www.nielsen.com/us/en/insights/article
https://www.nielsen.com/us/en/insights/report
http://sites.nielsen.com/newscenter/
https://www.nielsen.com/us/en/insights/podcast/
https://www.nielsen.com/us/en/insights/case-study/
https://www.nielsen.com/us/en/top10s
https://www.nielsen.com/us/en/insights/resource/
https://www.nielsen.com/us/en/solutions/measurement
https://www.nielsen.com/us/en/events
https://www.nielsen.com/us/en/newsletter
https://www.nielsen.com/us/en/solutions/capabilities/total-audience
https://www.nielsen.com/us/en/solutions/capabilities/nielsen-marketing-cloud/
https://www.nielsen.com/us/en/solutions/capabilities/connected-system
https://www.nielsen.com/us/en/solutions/capabilities/audio/
https://www.nielsen.com/us/en/solutions/capabilities/digital-brand-effect
https://www.nielsen.com/us/en/solutions/capabilities/scarborough-local
https://www.nielsen.com/us/en/solutions/shopper
https://www.nielsen.com/us/en/solutions
https://twitter.com/nielsen
https://www.facebook.com/nielsen
https://www.linkedin.com/company/1714
https://www.youtube.com/user/TheNielsenCompany
http://feeds.feedburner.com/NielsenWire
https://www.nielsen.com/us/en/newsletter/

Privacy Statement | Terms of Use | Site Map
Copyright © 2019 The Nielsen Company (US), LLC. All Rights Reserved.
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EXHIBIT B

Michael L. Stern Resume



Michael Logan Stern

4320 Elliott Way, Smyrna, GA 30082 | (202) 465 — 4604 | mikestern2@gmail.com
https://www.linkedin.com/in/mikeloganstern

SUMMARY

Experienced Information Technology Professional with a passion for optimizing business
processes through the use of modern information technology.

EDUCATION

Bachelor of Science
Penn State University

EXPERIENCE

3/2015 to Current Director of Operations and Information Technology
Alliance of Artists and Recording Companies — Alexandria, VA

® Lead a team of 8+ employees, interns, and consultants to manage over 10,000+ direct
clients and 40+ global partnership agreements which serve an additional 500,000 indirect
clients for music rights and royalty management.

e Responsible for daily operations which include project management of IT systems,
applications, user experience, and processes for multi-million-dollar royalty distributions.

e Implemented methods and policies to strengthen cybersecurity for the protection of highly
sensitive client data.

e Developed applications and integrated data and processes with cloud services to improve
client interaction experience and centralize requests managed by staff to reduce error and
create regular communications.

e Database Administrator for confidential and sensitive information, repertoire, sales, and
transactional banking data for clients, and managing data exchanges with several dozen
royalty sources established by 40+ global agreements.

e Experience working with high profile stakeholders such as artist management firms, major
record labels, most indie labels, performing rights organizations, and dozens of collective
rights management organizations.

e Manage internal analyses and external audits to ensure the protection of information and
prevent fraud.

e Established best practice for compliance and efficiency of submitting state and federal
filings for various legal requirements.

e Served witness testimony for Copyright Royalty Board proceedings as a data professional.

AARC Direct Case, Exhibit B - 1



7/2001 to Current IT Consultant & Proprietor
Technovate, LLC- Atlanta, GA

e Design and implement information technology solutions for small to medium-sized
businesses, including software and hardware engineering for applications and database
development.

e Conduct migrations to and managing of Amazon Web Services, Google Cloud, G Suite,
Microsoft Azure, and Microsoft 365 products.

e Experience with multiple versions of Apple, Google, Linux, and Microsoft desktop and
mobile operating systems for both home and business users.

Create and manage MySQL, Microsoft SQL Server, and cloud databases.
Experience with system and network security, server/workstation/networking hardware
and software, and end-user experience.

e Deep understanding of most consumer and enterprise products offered by the major tech
companies.

e Proficient in most programming, scripting, and markup languages with the ability to rapidly
adapt to new languages.

e Significant experience with Python, SQL, VBA, and XML.

3/2011 to 3/2015 Director of Royalties and Finance
Alliance of Artists and Recording Companies — Alexandria, VA

e Conducted Cost-Benefit Analyses and managed operations budget and royalty distributions
exceeding S40M.

e Transformed financial system from an antiquated paper system to an efficient modern
digital system.

e Participated in audits conducted by an external auditing firm, innovations permitted audit
time to be reduced by more than half.

3/2005 to 3/2011 Director of Royalty Administration
Alliance of Artists and Recording Companies — Alexandria, VA

e Lead transformation of a simple customer relationship management and accounting tool
into a robust and integrated application to facilitate royalty distributions to a significant
client base.

e Re-engineered music repertoire data registration system to improve the accuracy and speed
of royalty distributions to artist and record label clients.

12/2004 to 3/2005 Junior Royalty Administrator
Alliance of Artists and Recording Companies — Washington, DC
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e Worked with Director of Royalties and Executive Director and helped create new tools to
innovate existing processes.

8/2004 to 12/2004 College Intern
Alliance of Artists and Recording Companies — Washington, DC

e Assisted Director of Royalties with conducting a royalty distribution.
e Managed a research project for client recruitment of artists and record labels,
corresponded with management companies and organizations to encourage registration.
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EXHIBIT C

Welcome to AllMusic, AllMusic,
https://www.allmusic.com/about (last visited Sept. 24, 2019)



Q

New Releases Discover Articles Recommendations My Profile Advanced Search SignUp | Login w Bl N

Welcome to

AllMusic is a comprehensive and in-depth resource for finding out
more about the albums, bands, musicians and songs you love.

On AllMusic you'll find:

« In-Depth Information about your favorite albums, musicians and songs
Reviews of upcoming and classic albums including new releases
Ratings and picks of the recommended albums and songs within an artist's discography or tracks on an album
Staff picks of the albums our editors are into right now
Sound samples and streaming links to listen to the music

Personalized recommendations of albums that match your tastes

We value your opinions and feedback, and we're continuously working to improve the site. Browse the topics below to find
answers to your questions, give suggestions, or provide other feedback to us.

I Have a Question I Found Some Incorrect Information

We may already have an answer. Visit Frequently Asked Questions (FAQ). If you found incorrect info on AllMusic, let us know.

| Have Feedback I Have an Album | Would Like to Add to AllMusic

If you have a specific question or suggestion for AllMusic, visit our support If you are a musician or representing a label, please give us some information
site. about your album.

AllMusic | AllMovie | SideReel | Celebified

About | FAQ | Feedback | Advertise | Copyright Policy | Privacy Policy | Terms of Service | New Releases Newsletter | Remove Ads

- ] Al Bkt Rocr COM
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In the Matter of
Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

EXHIBIT D

Powell 2007 DART Sound Recording Fund/Copyright Owners Subfund
Single Claim In re Distribution of 2007 Digital Audio Recording Royalty Funds
(Jan. 18, 2008)



Dart Claims - Dart Single Claim from David Powell

From: <davidpowell008@yahoo.com>
To: <dartclaims@loc.gov>
Date: Fri, Jan 18, 2008 2:29 PM
v Subject: Dart Single Claim from David Powell

. . JAN 1 8 2008
The following information was submitted to the Copyright Royalty Board at 14:28 on 1/18/08.

Name of person or entity filing the claim:
David Powell

Filer's Status:
Interested Copyright Party

Address of person or entity filing the claim:
David Powell

p.o. box 010950

miami,fla. 33101

Telephone number of person or entity filing the claim:
305 539-1755

Email address (if any) of person filing the claim:
davidpowell008@yahoo.com

Name of the person or entity claiming royalty payments:
same

Address of the person or entity claiming royalty payments:
same

Statement as to the subfund against which the claim is being made:
Sound Recordings Fund: Copyright Owners Subfund

Statement as to how claimant fits within the definition of interested copyright party specified in 17 U.S.C. §
1001(7):

(A) Claimant is the owner of the exclusive right under section 106(1) of the Copyright Act to reproduce a
sound recording of a musical work that has been embodied in a digital musical recording or analog
musical recording lawfully made under the Copyright Act that has been distributed (see 17 U.S.C. §
1001(7)(A))

Identify at least one musical work or sound recording of claimant on whose behalf this claim is filed

embodied in a digital or an analog musical recording lawfully made under the Copyright Act that has been

distributed or disseminated to the public in transmissions between January 1 and December 31, 2007:
LIBERATION MOVEMENT

Contact Name:
David Poweli jr.

Contact Telephone:
305 539-1755

Contact Email:

davidpowell008@yahoo.com

if you've received this message in error, please contact the Copyright Royalty Board,
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EXHIBIT E

Registration SRu000628683, U.S. Copyright Office Public Catalog,
Copyright.gov (Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=2&ti=1,2&Search%5F Arg=liberation%20movement&S
earch%5FCode=TALL&CNT=25&PID=RvI1apumkZNoxJ9bSdwlssG-
K61ch6&SEQ=20190924153134&SID=1



(copyright

United States Copyright Office

Help Search History Titles Start Over

Public Catalog

Copyright Catalog (1978 to present)
Search Request: Left Anchored Title = liberation movement
Search Results: Displaying 2 of 11 entries

‘ previous next >

| Labeled View

Liberation movement D. Powell life story.

Type of Work: Sound Recording and Text
Registration Number / Date: SRu000628683 / 2006-07-28
Application Title: David Powell liberation movement ; David Powell life story.
Title: Liberation movement D. Powell life story.
Description: Sound cassette + 1 v.
Copyright Claimant: © ® David C. Powell, Jr., 1958—
Date of Creation: 1999
Authorship on Application: words & sound recording: David Powell, Jr.
Previous Registration: Some material preexisting.
Basis of Claim: New Matter: compilation & additional material.

Names: Powell, David C., Jr., 1958—

‘ previous next >

Save, Print and Email (Help Page)

Select Download Format | Full Record 4| Format for Print/Save

Enter your email address: Email

Help Search History Titles Start Over

Contact Us | Request Copies | Get a Search Estimate | Frequently Asked Questions (FAQs)
about Copyright | Copyright Office Home Page | Library of Co _
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http://www.copyright.gov/
https://cocatalog.loc.gov/help/disphlp1.htm
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=sbSearch&SEQ=20190916143531&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=HISTORY&SEQ=20190916143531&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?ti=1,0&Search%5FArg=liberation%20movement&Search%5FCode=TALL&CNT=25&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur&SEQ=20190916143531&SID=1
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=Exit&SEQ=20190916143531&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?v1=1&ti=1,1&SEQ=20190916143531&Search%5FArg=liberation%20movement&Search%5FCode=TALL&CNT=25&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur&SID=1
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?v1=3&ti=1,3&SEQ=20190916143531&Search%5FArg=liberation%20movement&Search%5FCode=TALL&CNT=25&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur&SID=1
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?SC=Author&SEQ=20190916143531&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur&SA=Powell,+David+C.,+Jr.,+1958-
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?v1=1&ti=1,1&SEQ=20190916143531&Search%5FArg=liberation%20movement&Search%5FCode=TALL&CNT=25&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur&SID=1
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?v1=3&ti=1,3&SEQ=20190916143531&Search%5FArg=liberation%20movement&Search%5FCode=TALL&CNT=25&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur&SID=1
https://cocatalog.loc.gov/help/savemail.html
https://cocatalog.loc.gov/help/disphlp1.htm
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=sbSearch&SEQ=20190916143531&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=HISTORY&SEQ=20190916143531&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?ti=1,0&Search%5FArg=liberation%20movement&Search%5FCode=TALL&CNT=25&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur&SEQ=20190916143531&SID=1
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=Exit&SEQ=20190916143531&PID=2SnUlidRq1PuEc9feyYFeyY5C5Ur
https://www.copyright.gov/help
https://www.copyright.gov/circs/circ06.pdf
https://www.copyright.gov/forms/search_estimate.html
https://www.copyright.gov/

In the Matter of
Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

EXHIBIT F

Registration TXu001344005, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=1&ti=1,1&SABI1=liberation%20movement&BOOL 1=a
11%2001%20these &FLD 1=K eyword%20Anywhere%20%28GKEY %29%20%
28GKEY%29&GRP1=AND%20with%20next%20set&SAB2=david%20powe
11&BOOL2=2as%20a%20phrase&FLD2=Keyword%20Anywhere%20%28GKE
Y %29%20%28GKEY %29&CNT=25&PID= wL7CQIWPySbcLDeGImccolm
YnS5Y&SEQ=20190924153316&SID=3



(copyright

United States Copyright Office

Help Search History Titles Start Over

Public Catalog

Copyright Catalog (1978 to present)
Search Request: Author = Powell, David C., Jr.
Search Results: Displaying 2 of 2 entries

< previous | | next b

| Labeled View

David Powell Liberation movement.

Type of Work: Text
Registration Number / Date: TXu001344005 / 2006-07-31
Title: David Powell Liberation movement.
Copyright Claimant: David C. Powell, Jr.
Date of Creation: 2006
Previous Registration: Preexisting material: text by others.
Basis of Claim: New Matter: new text.
Copyright Note: C.O. corress.
Cataloged from appl. only.

Names: Powell, David C., Jr.

‘ previous | | next b

Save, Print and Email (Help Page)

Select Download Format | Full Record 4| Format for Print/Save

Enter your email address: Email

Help Search History Titles Start Over

Contact Us | Request Copies | Get a Search Estimate | Frequently Asked Questions (FAQs)
about Copyright | Copyright Office Home Page | Library of Congress Home Page
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http://www.copyright.gov/
https://cocatalog.loc.gov/help/disphlp1.htm
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=sbSearch&SEQ=20190916155404&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=HISTORY&SEQ=20190916155404&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?ti=1,0&SC=Author&SA=Powell%2C%20David%20C%2E%2C%20Jr%2E&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA&SEQ=20190916155404&SID=26
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=Exit&SEQ=20190916155404&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?v1=1&ti=1,1&SEQ=20190916155404&SC=Author&SA=Powell%2C%20David%20C%2E%2C%20Jr%2E&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA&SID=26
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?SC=Author&SEQ=20190916155404&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA&SA=Powell,+David+C.,+Jr.
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?v1=1&ti=1,1&SEQ=20190916155404&SC=Author&SA=Powell%2C%20David%20C%2E%2C%20Jr%2E&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA&SID=26
https://cocatalog.loc.gov/help/savemail.html
https://cocatalog.loc.gov/help/disphlp1.htm
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=sbSearch&SEQ=20190916155404&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=HISTORY&SEQ=20190916155404&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?ti=1,0&SC=Author&SA=Powell%2C%20David%20C%2E%2C%20Jr%2E&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA&SEQ=20190916155404&SID=26
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=Exit&SEQ=20190916155404&PID=ajc_WtDb0qSJM5Zy7xYpSEw9BrxA
https://www.copyright.gov/help
https://www.copyright.gov/circs/circ06.pdf
https://www.copyright.gov/forms/search_estimate.html
https://www.copyright.gov/help/faq
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Registration TXu001306912, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vi=1&ti=1,1&SC=Author&SA=Powell%2C%20David%?2
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(copyright

United States Copyright Office

Help Search History Titles Start Over

Public Catalog

Copyright Catalog (1978 to present)
Search Request: Author = Powell, David C., Jr.
Search Results: Displaying 1 of 2 entries

The collective works of David C. Powell, Jr. :

Type of Work: Text
Registration Number / Date: TXu001306912 / 2006-08-14
Title: The collective works of David C. Powell, Jr. : vol. 1.
Copyright Claimant: David C. Powell, Jr.
Date of Creation: not given on appl.
Rights and Permissions: Rights & permissions info. on original appl. in C.O.
Copyright Note: Cataloged from appl. only.

Names: Powell, David C., Jr.

Q previous next )

Save, Print and Email (Help Page)

Select Download Format | Full Record 4| Format for Print/Save

Enter your email address: Email

Help Search History Titles Start Over

Contact Us | Request Copies | Get a Search Estimate | Frequently Asked Questions (FAQs)
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http://www.copyright.gov/
https://cocatalog.loc.gov/help/disphlp1.htm
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=sbSearch&SEQ=20190916155424&PID=BQYFl6n0bmCFlZo8GuLbvgXhmYEk
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=HISTORY&SEQ=20190916155424&PID=BQYFl6n0bmCFlZo8GuLbvgXhmYEk
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?ti=1,0&SC=Author&SA=Powell%2C%20David%20C%2E%2C%20Jr%2E&PID=BQYFl6n0bmCFlZo8GuLbvgXhmYEk&SEQ=20190916155424&SID=26
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?PAGE=Exit&SEQ=20190916155424&PID=BQYFl6n0bmCFlZo8GuLbvgXhmYEk
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?v1=2&ti=1,2&SEQ=20190916155424&SC=Author&SA=Powell%2C%20David%20C%2E%2C%20Jr%2E&PID=BQYFl6n0bmCFlZo8GuLbvgXhmYEk&SID=26
https://cocatalog.loc.gov/cgi-bin/Pwebrecon.cgi?SC=Author&SEQ=20190916155424&PID=BQYFl6n0bmCFlZo8GuLbvgXhmYEk&SA=Powell,+David+C.,+Jr.
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Distribution of 2007-2011
Digital Audio Recording Royalty Funds
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EXHIBIT H

Curry 2008 DART Sound Recording Fund/Copyright Owners Subfund
Single Claim In re Distribution of 2008 Digital Audio Recording Royalty Funds
(Feb. 6, 2009)



Saims - Dart Single Claim from EUGENE LAMBCHOPS CURRY

From: <iambchopsmusic@voicenet.com>

To: <dartclaims@loc.gov>

Date: Fri, Feb 6, 2009 11:02 PM

Subject: Dart Single Claim from EUGENE LAMBCHOPS CURRY

The following information was submitted te the Copyright Royalty Board at 23:01 on 2/6/09 g “

Name of person or entity filing the claim:
EUGENE _LA_MB_C,HQ_F_’S CURRY

Filer's Status:
interested Copyright Party

Address of person or entity filing the claim:
EUGENE LAMBCHOPS CURRY

4000 GYPSY LANE STE. 245

PHILA, PA. 19129

Telephone number of person or entity filing the claim:
215-843-8261

Email address (if any) of person filing the claim:
lambchopsmusic@voicenet.com

Name of the person or entity claiming royalty payments:
FUGENE LAMBCHOPS CURRY

Address of the person or entity claiming royalty payments:
SAME

Statement as to the subfund against which the claim is being made:
Sound Recordings Fund: Copyright:Owners Subfind

Statement as to how claimant fits within the definition of interested copyright party specified in 17 U.8.C. §
1001(7): R

(A) Claiman? is the owner of the exclusive right under section 106(1) of the Copyright Act to reproduce a
sound recording of a musical work that has been embodied in a digital musical recording or analog

musical recording lawfully made under the Copyright Act that has been distributed (see 17 U.S.C. §
1001(7)(A)) e

ldentify at E{east one musical work or sound recording of claimant on whose behalf this claim is filed
embodied in a digital or an analog musical recording lawfully made under the Copyright Act that has been

distributed or disseminated to the public in transmissions between January 1 and .
SOMEBODY LOVES YOU BABY y 1 and December 31, 2007:

Contact Name:
EUGENE LAMBCHOPS CURRY

Contact Telephone;
215-843-8261

Contact Email:
lambchopsmusic@voicenet.com

If you've received this message in error, please contact the Copyright Royalty Board

AARC Direct Case, Exhibit H - 1
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26 Years, 17 Days, AllMusic (Sept. 24, 2019)
https://www.allmusic.com/song/26-years-17-days-mt0014482430,
https://www.allmusic.com/song/26-years-17-days-mt0000978464
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Lyfe Jennings
Composed by  Eugene Lambchops Curry 26 Years, 17 Days
t

Walter Sigler
Add to Song Favorites ®

Release Year 2004
(incorrect year?)

User Reviews

There are no user reviews for this song. Sign up or Log In to your AllMusic Account to write a review.

Appears On

Year+ Artist/Alboum Label Time AllMusic Rating

Lyfe Jennings .
2004 Columbia 4:11
Lyfe 268-192

Song Genres All Genres

We currently don't have any genres associated
with this song. Would you like to contribute?

Add Genre

Song Styles All Styles

We currently don't have any styles associated
with this song. Would you like to contribute?

Add Styles
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Song Moods All Moods

We currently don't have any moods associated
with this song. Would you like to contribute?

Add Moods

Song Themes All Themes

We currently don't have any themes associated
with this song. Would you like to contribute?

Add Themes
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Release Year 2006
(incorrect year?)

Song Genres All Genres

We currently don't have any genres associated
with this song. Would you like to contribute?

Add Genre

Song Styles All Styles

We currently don't have any styles associated
with this song. Would you like to contribute?

Add Styles

Manu' Bandettini Mario Calandrelli Martino Campobasso Sergio Leopardi
Antonio Piangiolino Attilio Terlizzi
26 Years, 17 Days

Add to Song Favorites @

User Reviews

There are no user reviews for this song. Sign up or Log In to your AllMusic Account to write a review.

Appears On

Year+ Artist/Album Label Time AllMusic Rating

Various Artists .
Scufflin'

— 2006 The Music of Lyfe Jennings After 3:08
Records
Hours: The Nightclub Tribute
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EXHIBIT J

Somebody Loves You Baby, AllMusic (Sept. 24, 2019),
https://www.allmusic.com/song/somebody-loves-you-baby-you-know-who-it-is-
mt0006364803,
https://www.allmusic.com/song/somebody-loves-you-baby-mt0002077102
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Patti LaBelle

Composedby  Eugene Lambchops Curry Somebody Loves You Baby (You Know Who It Is)

Bunny Sigler
Add to Song Favorites %

Release Year 1991
(incorrect year?)

User Reviews

There are no user reviews for this song. Sign up or Log In to your AllMusic Account to write a review.

Appears On

Year+ Artist/Alboum Label Time AllMusic Rating

i = .
Patti LaBelle
ity 1991

. MCA 4:52
Burnin'
Song Genres All Genres
We currently don't have any genres associated Patti LaBelle )
with this song. Would you like to contribute? Greatest Love Songs Hip-O 454
Add Genre Patti LaBelle .
Hip-O 4:55
Gold
Patti LaBelle
Song Styles All Styles Geffen 4:16

The Definitive Collection

We currently don't have any styles associated
with this song. Would you like to contribute?

Add Styles
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Patti LaBelle

Composed by  Eugene Lambchops Curry somebody Loves You Baby

Walter Sigler
Add to Song Favorites %

Release Year 1992
(incorrect year?)

User Reviews

There are no user reviews for this song. Sign up or Log In to your AllMusic Account to write a review.

Appears On
Year+ Artist/Alboum Label Time AllMusic Rating
Patti LaBelle
1992 MCA

Somebody Loves You Baby
Song Genres All Genres

We currently don't have any genres associated
with this song. Would you like to contribute?

Add Genre

Song Styles All Styles

We currently don't have any styles associated
with this song. Would you like to contribute?

Add Styles
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Registration PA0001733311, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
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%29&CNT=25&PID=BGY90bF4zpf7kISVTAhBRRIhtVzDej&SEQ=20190924154
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Public Catalog

Copyright Catalog (1978 to present)

Search Request: Left Anchored Title = Somebody (Loves You)

Search Results: Displaying 71

Type of Work:

Registration Number / Date:
Application Title:

Title:

Appears in:

Description:
Copyright Claimant:

Date of Creation:

Date of Publication:
Nation of First Publication:
Authorship on Application:

Previous Registration:
Pre—existing Material:

Basis of Claim:

of 363 entries

‘ previous next >

| Labeled View

Somebody (loves you)

Music

PA0001733311 / 2011-04-01
Somebody (loves you)
Somebody (loves you)

"Definition of real" by Plies — recorded on Atlantic Records —
06/10/2008 (511238)

Compact disc.

Warner-Tamerlane Publishing Corp., Transfer: by written agreement.
Address: 10585 Santa Monica Blvd, Los Angeles, CA 90025.

First and Gold Publishing, Transfer: by written agreement. Address:
10585 Santa Monica Blvd, Los Angeles, CA 90025.

Tajai Music, Transfer: by written agreement.

Runt Boy Publishing, Transfer: by written agreement.
2008

2008-06-10

United States

Plies, pseud. of Algernod Washington (author of pseudonymous work);
Domicile: United States; Citizenship: United States. Authorship: lyrics,
music.

R. Young; Domicile: United States; Citizenship: United States.
Authorship: lyrics, music.

1991, PA 582-074.

samples from "Somebody loves you baby" (by Bunny Sigler, E.
Curry/Warner-Tamerlane Publising Corp., Tajai Music)

lyrics, music. i o
AARC Direct Case, Exhibit K - 1
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Names: Washington, Algernod

Plies, pseud.

Young, R.

Warner—Tamerlane Publishing Corp.
First and Gold Publishing

Tajai Music

Runt Boy Publishing
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In the Matter of
Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

EXHIBIT L

Registration PA0000582074, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
hhttps://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vi=6&ti=1,6&Search%SF Arg=somebody%20loves%20you%2
Obaby&Search%5FCode=TALL&CNT=25&PID=Pf5IVCCpXsLWmbIMQtNKW
mopBGIfp&SEQ=20190924155051&SID=4
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Public Catalog

Copyright Catalog (1978 to present)
Search Request: Left Anchored Title = Somebody Loves You Baby (You Know Who It Is)
Search Results: Displaying 3 of 4 entries
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[~ Labeled View

Somebody loves you, baby (you know who it is)

Type of Work: Music
Registration Number / Date: PAO000582074 / 1992-08-05
Title: Somebody loves you, baby (you know who it is)
Appears in: Burnin’. MCA MCAD-10439, c1991. 1 compact disc
Publisher Number: MCA MCAD-10439
Performer: Performed by Patti LaBelle.

Copyright Claimant: Eugene Curry, 1954—, & Walter Sigler
Date of Creation: 1989
Date of Publication: 1991-09-11
Authorship on Application: music: Eugene Curry; words: Walter Sigler.
Copyright Note: C.O. correspondence.

Names: LaBelle, Patti
Curry, Eugene, 1954

Sigler, Walter
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In the Matter of
Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

EXHIBIT M

Registration SR0000138406, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?v1=7&ti=1,7&Search Arg=somebody%?20loves%20you%?20ba
by&Search Code=TALL&CNT=25&PID=P{51VCCpXsLWmbIMQINKWm6pB
G9fp&SEQ=20190924155051&SID=4;
Registration SR0000150274, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=5&ti=1,5&Search%5SF Arg=somebody%20loves%20you%2
Obaby&Search%5FCode=TALL&CNT=25&PID=Pf5IVCCpXsLWmbIJMQtNKW
mopBGIfp&SEQ=20190924155051&SID=4;
Registration SR0000135094, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=4&ti=1,4&Search%SF Arg=somebody%20loves%20you%2
Obaby&Search%5FCode=TALL&CNT=25&PID=Pf5IVCCpXsLWmbIMQtNKW
mopBGIfp&SEQ=20190924155051&SID=4
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Public Catalog

Copyright Catalog (1978 to present)
Search Request: Left Anchored Title = Somebody Loves You Baby (You Know Who It Is)
Search Results: Displaying 4 of 4 entries

‘ previous | | next >

[ Labeled View

Somebody loves you baby (you know who it is) / Patti LaBelle.

Type of Work: Sound Recording
Registration Number / Date: SR0000138406 / 1992-01-31
Title: Somebody loves you baby (you know who it is) / Patti LaBelle.
Description: Sound cassette.
Notes: 2 versions.
Copyright Claimant: © ® MCA Records, Inc. (employer for hire)
Date of Creation: 1992
Date of Publication: 1992-01-14
Previous Registration: Prev. reg. 1991, SR 135-084.
Basis of Claim: New Matter: remixing of side B & pictorial matter.

Names: LaBelle, Patti
MCA Records, Inc.
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Public Catalog

Copyright Catalog (1978 to present)
Search Request: Left Anchored Title = Somebody Loves You Baby (You Know Who It Is)
Search Results: Displaying 2 of 4 entries

‘ previous [ | next ’

[ Labeled View

Patti Labelle live! / Patti Labelle.

Type of Work: Sound Recording
Registration Number / Date: SR0000150274 / 1992-11-23
Title: Patti Labelle live! / Patti Labelle.
Imprint: c1992.
Publisher Number: MCA MCAD-10691
Description: 1 compact disc.
Notes: Photography by Rachel Cobb.
Copyright Claimant: © ® MCA Records, Inc. (employer for hire)
Date of Creation: 1992
Date of Publication: 1992-11-10

Basis of Claim: New Matter: remix of 1 selection, all other sound recordings &
pictorial matter.

Contents: All right now —— Intro, Release yourself —— Somebody loves you baby
(you know who it is) —— New attitude — If only you knew —— You are
my friend —— Lady Marmalade —— Feels like another one —— Wind
beneath my wings —— When you’ve been blessed (feels like heaven) —
— | don’t like goodbyes, Over the rainbow —— Up there with you.

Other Title: Release yourself
| don’t like goodbyes
Over the rainbow
Names: Labelle, Patti
Cobb, Rachel
MCA Records, Inc.

AARC Direct Case, Exhibit M - 2
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United States Copyright Office

Help
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Public Catalog

Copyright Catalog (1978 to present)

Search Request: Left Anchored Title = Somebody Loves You Baby (You Know Who It Is)

Search Results: Displaying 1

Type of Work
Registration Number / Date

Title:

Imprint:

Publisher Number:
Description:

Notes:

Copyright Claimant:
Date of Creation:
Date of Publication:
Previous Registration:
Basis of Claim:

Contents:

Other Title:

Names:

of 4 entries

< previous

Burnin' / Patti LaBelle.

: Sound Recording

: SR0000135094 / 1991-10-16
Burnin’ / Patti LaBelle.
c1991.

MCA Records MCAD 10439
1 compact disc.

Photograpy: Marc Raboy.

© ® MCA Records, Inc. (employer for hire)
1991

1991-10-01

Selection 1 preexisting.

New Matter: remixing of selection 1 & all other recordings; pictorial
matter.

Feels like another one —— Somebody loves you baby (you know who it
is) —— When you love somebody (I’m saving my love for you) —— |
don’t do duets —— Temptation —— When you’ve been blessed (feels
like Heaven) —— Burnin’ (the fire is still) —— | hear your voice —— We’re
not making love anymore —— Release yourself —— Love never dies ——
Crazy love.

When you love somebody
I’m saving my love for you
LaBelle, Patti

Raboy, Marc

MCA Records,_Inc.

AARC Direct Case, Exhibit M - 3



In the Matter of
Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

EXHIBIT N

Registration PA0000582075, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vi=1&ti=1,1&SABI1=burnin& BOOL1=all%200{%20these&F
LD1=Keyword%20Anywhere%20%28GKEY%29%20%28GKEY%29&GRP1=A
ND%20with%20next%20set&SAB2=curry&BOOL2=as%20a%20phrase&FLD2=
Keyword%20Anywhere%20%28GKEY %29%20%28GKEY %29& CNT=25&PID
=ZnuNEddG1cnAF4zw9laFFA 1ah-j6h&SEQ=20190924155619&SID=7;
Registration PAu001529021, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=2&ti=1,2&SAB1=burnin& BOOL1=al1%2001%20these&F
LD1=Keyword%20Anywhere%20%28GKEY %29%20%28 GKEY %29&GRP1=A
ND%20with%20next%20set&SAB2=curry&BOOL2=as%20a%?20phrase&FLD2=
Keyword%20Anywhere%20%28GKEY %29%20%28 GKEY %29&CNT=25&PID
=ZnuNEddG1cnAF4zw9laFFA 1ah-j6h&SEQ=20190924155619&SID=7
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Search Request: Builder = (b
Search Results: Displaying 1
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of 5 entries
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Type of Work

Registration Number / Date:
Application Title:

Title:

Appears in:

Publisher Number:
Performer:

Copyright Claimant:

Date of Creation:

Date of Publication:
Authorship on Application:
Copyright Note:

Names:

Labeled View

Burnin' (the fire is still)

: Music

PA0000582075 / 1992-08-05

Burn’'n’.

Burnin’ (the fire is still)

Burnin’. MCA MCAD-10439, c1991. 1 compact disc
MCA MCAD-10439

Performed by Patti LaBelle.

Eugene Curry, 1954—, & Walter Sigler (Bunny)
1989

1991-09-11

music: Eugene Curry; words: Walter Sigler.

C.O. correspondence.

LaBelle, Patti
Curry, Eugene, 1954—

Sigler, Walter

Bunny
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Search Request: Builder = (b
Search Results: Displaying 2
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of 5 entries
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Type of Work

Registration Number / Date:
Title:

Notes:

Copyright Claimant:

Date of Creation:
Authorship on Application:

Names:

[ Labeled View

Burnin' (the fire is still burnin’) for you.

: Music

PAu001529021 / 1991-06-17

Burnin’ (the fire is still burnin’) for you.

2 songs.

Gamble-Huff Music, Henry Sue Mae Music, Tajai Music
1989

words, music: Walter Sigler, Eugene Curry.

92}

igler, Walter

O

urry, Eugene
Gamble—Huff Music
Henry Sue Mae Music

Tajai Music
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Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

EXHIBIT O

Registration PA0001611905, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=1&ti=1,1&Search Arg=26%20years%2017%20days&Sear
ch Code=TALL&CNT=25&PID=m-
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Public Catalog

Copyright Catalog (1978 to present)
Search Request: Left Anchored Title = 26 Years 17 Days
Search Results: Displaying 1 of 2 entries

Type of Work:

Registration Number / Date:
Application Title:

Title:

Description:

Copyright Claimant:

Date of Creation:

Date of Publication:
Nation of First Publication:
Authorship on Application:

Pre—existing Material:

Basis of Claim:
Rights and Permissions:

Names:

Q previous next >

| Labeled View

26 Years, 17 Days.

Music

PA0001611905 / 2008-10-29

26 Years, 17 Days.

26 Years, 17 Days.

Compact disc.

Sony/ATV Tunes LLC / Lyfe In Music, Transfer: By written agreement
Gamble Huff Music, Transfer: By written agreement
Tajai Music, Transfer: By written agreement

2004

2004-08-17

United States

Lyfe, pseud. of Chester Jennings (author of pseudonymous work);
Citizenship: United States. Authorship: music, lyrics.

music, lyrics, This work contains a sample from the composition
"Somebody Loves You Baby" by Eugene Curry and Walter Sigler.

music, lyrics, All new Words and Music.
To whom it may concern, Sony/ATV Music Publishing, PO Box 1273,
Nashville, TN, 37202, United States

Jennings, Chester

Lyfe, pseud.

Lyfe In Music
Gamble Huff Music
Tajai Music
Sony/ATV Tunes LLC

AARC Direct Case, Exhibit O - 1
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AARC Direct Case
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Registration PA0001762015, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
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Public Catalog
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Search Request: Left Anchored Title = 26 Years 17 Days
Search Results: Displaying 2 of 2 entries

Type of Work:

Registration Number / Date:
Application Title:

Title:

Appears in:

Description:

Copyright Claimant:

Date of Creation:

Date of Publication:
Nation of First Publication:
Authorship on Application:

Previous Registration:
Pre—existing Material:

Basis of Claim:

Names:

< pravious | | next p

| Labeled View

26 Years 17 Days.

Music

PA0001762015 / 2011-12-03

26 Years 17 Days.

26 Years 17 Days.

"Lyfe 268-192" recorded by Lyfe Jennings, no. 91646, 8/17/2004
Compact disk (CD)

Gamble Huff Music, Transfer: By written agreement. Address: 10585
Santa Monica Blvd., Los Angeles, CA, 90025.

Tajai Music, Transfer: By written agreement. Address: street not
known, city not known.

Lyfe in, Transfer: By written agreement. Address: street not known,
city not known.

2004
2004-08-17
United States

Lyfe Jennings, pseud. of Chester Jermain Jennings (author of
pseudonymous work); Domicile: United States; Citizenship: United
States. Authorship: music, lyrics.

1991, PA 58-2074.

{Samples " Somebody Loves You Baby" by Bunny Sigler. Gamble Huff
Music (Admin. by Warner—Tamerlane Publishing Corp.}.

music, lyrics.

Jennings, Chester Jermain

Lyfe Jennings, pseud.

AARC Direct Case, Exhibit P - 1
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(copyright

United States Copyright Office

Help Search History Titles Start Over

Public Catalog

Copyright Catalog (1978 to present)
Search Request: Left Anchored Title = Lyfe 268-192
Search Results: Displaying 3 of 9 entries

Lyfe 268-192 / Life Jennings.

Type of Work: Sound Recording
Registration Number / Date: SR0000363168 / 2004-11-16
Title: Lyfe 268-192 / Life Jennings.
Copyright Claimant: © ® Sony BMG Music Entertainment (employer for hire)
Date of Creation: 2004
Date of Publication: 2004-08-04
Previous Registration: Some sampled sounds preexisting.
Basis of Claim: New Matter: all other sound recordings, photographic matter.
Copyright Note: Cataloged from appl. only.

Names: Jennings, Life

Sony BMG Music Entertainment
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Copyright

Help Search History Titles Start Over

Public Catalog

Copyright Catalog (1978 to present)
Search Request: Builder = (eugene curry)[ in Name Claimant ]
Search Results: Displaying 22 of 33 entries

‘ previous | | next ’

[ Labeled View

Never Give Up, et al.

Type of Work: Music
Registration Number / Date: SRu000977348 / 2010-08-05
Application Title: Never Give Up, et al.
Title: Never Give Up, et al.
Description: Electronic file (eService)
Copyright Claimant: Walter Sigler, 1941- d.b.a. Bunny Sigler. Address: 537 Station Avenue,

PO Box 179, Gwynredd Valley, PA, 19437-0179, United States.
Eugene Curry, 1954- . Address: 4000 Gypsy Lane, Suite 245,
Philadelphia, PA, 19129, United States.

Date of Creation: 2010

Authorship on Application: Walter Sigler, 1941- d.b.a. Bunny Sigler; Domicile: United States;

Citizenship: United States. Authorship: music, lyrics.
Eugene Curry, 1954- ; Domicile: United States; Citizenship: United
States. Authorship: music, lyrics.

Rights and Permissions: Lloyd Zane Remick, One Liberty Place, 1650 Market Street, 56th
Floor, Philadelphia, PA, 19103-7334, (215) 575-3804,
remick@braverlaw.com

Contents: Never Give Up — You Wanted It You Need It —— Today —— Yo De
Quiero.

Names: Sgle Walter, 1941-—

AARC Direct Case, Exhibit R - 1
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Copyright

United States Copyright Office

Help Search History Titles Start Over

Public Catalog

Copyright Catalog (1978 to present)
Search Request: Builder = (eugene curry)[ in Name Claimant ]
Search Results: Displaying 31 of 33 entries

‘ previous | | next ’

[ Labeled View

Ted's theme.

Type of Work: Sound Recording and Music
Registration Number / Date: SRu000334146 / 1996-02-14
Title: Ted’s theme.
Description: Sound cassette.
Copyright Claimant: © ® on music, performance; Eugene Curry, 1954— (Lambchops Curry)
Date of Creation: 1996

Names: Curry, Eugene, 1954—

Curry, Lambchops
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United States Copyright Office

Help Search History Titles Start Over

Public Catalog

Copyright Catalog (1978 to present)
Search Request: Builder = (eugene curry)[ in Name Claimant ]
Search Results: Displaying 14 of 33 entries

If | didn't have you / Patti LaBelle.

Type of Work: Music
Registration Number / Date: SR0000170552 / 1993-09-01
Title: If | didn’t have you / Patti LaBelle.
Description: Sound cassette.
Notes: Add. ti.: Without you.
Copyright Claimant: © on music; Eugene Curry, 1954—
Date of Creation: 1993
Date of Publication: 1993-08-29
Other Title: Without you.
Names: LaBelle, Patti
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Registration SR0000190393, U.S. Copyright Office Public Catalog, Copyright.gov
(Sept. 24, 2019),
https://cocatalog.loc.gov/cgi-
bin/Pwebrecon.cgi?vl=1&ti=1,1&SAB1=1{%201%20didn%27t%20have%20you&
BOOL1=all%2001%20these&FLD 1=Keyword%20Anywhere%20%28GKEY %29
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(copyright

United States Copyright Office

Help

Search History Titles Start Over

Public Catalog

Copyright Catalog (1978 to present)

Search Request: Builder = (If | didn't have you)[ in Keyword Anywhere JAND(patti)

[ in Keyword Anywhere ]
Search Results: Displaying 1

Type of Work

Registration Number / Date:
Title:

Imprint:

Publisher Number:
Description:

Notes:

Copyright Claimant:
Date of Creation:
Date of Publication:
Previous Registration:
Basis of Claim:
Contents:

Other Title:
Names:

of 2 entries

Q previous next >

I Labeled View

Gems / Patti LaBelle.

: Sound Recording

SR0000190393 / 1994-06-09

Gems / Patti LaBelle.

c1994.

MCA MCAD-10870

Compact disc.

Photography: Ann Elliot Cutting & Marc Raboy.

© ® MCA Records, Inc. (employer for hire)

1994

1994-06-07

1 selection prev. reg.

New Matter: all other sound recordings & pictorial matter.

I’m in love — All this love — The right kinda lover —— This word is alll
—— Too good to be through —- | never stopped loving you —— Stay in
my corner —— If | didn’t have you —— | can’t tell my heart what to do -
— Time will tell —— Our world —— Come as you are.

The right kinda lover

LaBelle, Patti

Cutting, Ann Elliot

Raboy, Marc

MCA Records, Inc.

Q previous next >
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Curry Labels 2010 DART Sound Recording Fund/Copyright Owners Subfund
Single Claim
In re Distribution of 2010 Digital Audio Recording Royalty Funds (Jan. 20, 2011)



Keys, LaKeshia

From: liset@voicenet.com

Sent: Thursday, January 20, 2011 9:48 PM

To: Dart Claims

Subject: DansmmecmknﬁmnEUGENE"LAMBCHOPPS"CURRY

The follewing information was submitted to the Copyright Royaity Board at 21:47 on 1/20/11.

Name of person or entity filing the claim:
EUGENE "LAMBCHOPPS" CURRY

Filer's Status:
Interested Copyright Party

Address of person or entity filing the claim:
4000 GYPSY LANE Suite 245
PHILA PA 19129

Telephone number of person or entity filing the claim:
215-843-8261

Email address (if any) of person filing the claim:
1 ol

Name of the person or entity claiming royalty payments:
EUGENE "LAMBCHOPS" CURRY SAME

Address of the person or entity claiming royalty payments:
4008 GYPSY LANE Suite 245
PHILA PA 19129

Statement as to the subfund against which the claim is being made:
Sound Recordings Fund: Copyright Owners Subfund

Statement as to how claimant fits within the definition of interested copyright party
specified in 17 U.S.C. ? 1001(7):

(A) Claimant is the owner of the exclusive right under section 186(1) of the Copyright Act
to reproduce a sound recording of a musical work that has been embodied in a digital musical
recording or analog musical recording lawfully made under the Copyright Act that has been
distributed (see 17 U.S.C. ? 1881(7)(A))

Identify at least one musical work or sound recording of claimant on whose behalf this claim
is filed embodied in a digital or an analog musical recording lawfully made under the

between January 1 and December 31, 201e:
SOMEBODY LOVES YOU BABY (YOU KNOW WHO IT IS) SOMEBODY LOVES YOU BABY SOMEBODY (LOVES YOU)
SOMEBODY
26 YEARS 17 DAYS
BURNIN

Contact Name:
EUGENE "LAMBCHOPS™ CURRY

Contact Telephone:
215-843-8261

w

Contact Email:
liset@voicenet.com

If you've received this message in error,

http://waw, loc, gov/crb/contact Thank you.

please contact the Copyright Royalty Board,

AARC Direct Case, Exhibit U - 1
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In the Matter of Distribution of DART Royalty Funds for 1992, 1993 and 1994,
Docket No. 95-1 CARP DD 92-94
(Dec. 16, 1996)



BENERAL COUNSEL
k. OF COPYRIGHT

IDEC 16199
RECEIVED

ORIGINAL

Docket No. 95-1 CARP DD 92-94

COPYRIGHT ARBITRATION ROYALTY PANEL

In the Matter of:

Distribution of DART Royalty Funds
for 1992, 1993, and 1994

The Claimants
Broadcast Music, Inc., the American Society of Composers, Authors and Publishers,
SESAC, Inc., the Harry Fox Agency, Inc. (a subsidiary of the National Music Publishers’
Association, Inc.), Copyright Management, Inc., The Songwriters Guild of America, and the

Gospel Music Coalition (collectively, the "Settling Parties").

P

Eugene "Lambchops" Curry
Alicia Carolyn Evelyn
Report of the Arbitration Panel

For the reasons set forth below, we find that the Musical Works Funds, Writers and
Publishers Subfunds for 1992, 1993 and 1994, should be allocated as follows:

To Mr. Curry: 0.007096% of both the Writers and Publishers Subfunds in 1992;
0.001608% of both the Writers and Publishers Subfunds in 1993; and 0.003398% of both the
Writers and Publishers Subfunds in 1994.

To Ms. Evelyn: 0.000084% of only the Writers Subfund in 1993; and 0.000082% of

only the Writers Subfund in 1994.
To the Settling Parties: 99.992904% of both the Writers and Publishers Subfunds in

1992; 99.998308 % of the Writers Subfund and 99.998392 % of the Publishers Subfund in 1993;
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and 99.99652% of the Writers Subfund and 99.996602% of the Publishers Subfund in 1994.
BACKGROUND |
The Audio Home Recording Act of 1992

1. In enacting the Audio Home Recording Act of 1992, Pub. L. No. 102-563 (1992)
(the "Act") , Congress responded to recent advances in digital audio recording technology that
made the private home copying of music a serious concern of copyright owners. The effective
date of the Act was October 28, 1992, 17 U.S.C. §1001 et seq.

2. The Act established the statutory framework for the Digital Audio Recording
Technology ("DART") royalty funds. It contains a royalty payment system that provides
"modest compensation to the various elements of the music industry for the digital home
recordings of copyrighted music." S. REP. No. 294, 102d Cong., 2d Sess. 30 (1992).
Importers and manufacturers bear the cost of copyright license fees that are collected by the
Copyright Office ("Office") and deposited in the Treasury of the United States, 17 US.C. §
1005.

3. By statute, these fees are divided into two funds from which royalty allocations
are to be made: the Sound Recordings Fund, to which two-thirds of all fees are apportioned; and
the Musical Works Fund, to which one-third of all fees ére apportioned. 17 U.S.C. § 1006(b).
This proceeding addresses only the distribution of Musical Works Fund royalties. The Musical
Works Fund is subdivided evenly into the Writers Subfund and the Publishers Subfund. 17
U.S.C. 1006(b)(2)(B). Under the Act, claims must be filed during January and February of the

calendar year following the year for which claims are being made. 17 U.S.C. § 1007(a)(1).

AARC Direct Case, Appendix 1 -2
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4, The Act, as originally enacted, authorized the Copyright Royalty Tribunal
("CRT") to distribute the royalties. Pub. L. No. 102-563, Subchapter C. On December 17,
1993, Congress abolished the CRT and replaced it with ad hoc copyright arbitration panels
administered by the Office. Copyright Royalty Tribunal Reform Act of 1993, Pub. L. No. 103-
198 (1993).

5. This Panel was appointed to determine the distribution of Musical Works Fund
royalties for 1992, 1993 and 1994. 17 U.S.C. §§ 801(b)(3), 802. As noted above, the effective
date of the Act was October 28, 1992. Therefore, the royalty funds collected for 1992 represent
license fee payments made only for the period October 28 through December 31, 1992. On the
other hand, the 1993 and 1994 royalty funds represent payments made for each of those two full
calendar years. | |

6. The Act sets forth the statutory criteria to be considered in a Musical Works Fund
royalty distribution determination. 17 U.S.C. § 1006(c)(2). The only relevant criteria under the
statute are "the extent to which, during the relevant period...each musical work was distributed
in the form of digital musical recordings or analog musical recordings or disseminated to the
public in transmissions." Id.

7. Initially, the CRT established rules and regulations governing DART distribution
proceedings. 57 Fed. Reg. 54542 (1992). Thereafter, the Office established rules governing

both DART distribution procéedings and administration of the ad hoc arbitration panels. 59 Fed.

Reg. 63043; 59 Fed. Reg. 63025 (1994).
The 1992, 1993 And 1994 Musical Works Fund Royalty Distribution Proceeding

8. Thirty individual and joint claimants, including the Settling Parties, filed claims

AARC Direct Case, Appendix 1 - 3
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to either or both Subfunds of the Musical Works Fund for 1992, 1993 and/or 1994. See
gene;ally claims filed in DART Musical Works Funds for 1992, 1993 and 1994, Among them
were Eugene "Lambchops" Curry, who filed claims for both the Writers and Publishers
Subfunds for each of these three years, and Alicia Carolyn Evelyn, who filed claims only for
the Writers Subfund and only for 1993 and 1994. Id.

9. On November 3, 1993, the Settling Parties filed a motion with the CRT to
consolidate the 1992 and 1993 DART distribution proceedings. In an Order dated November
29, 1993, the CRT granted the motion. Order, In the Matter of 1992 Audio Home Recording
Act Distribution Proceeding, CRT Docket No. 93-1-92DRD (Nov. 29, 1993). On December 17,
1993, Congress abolished the CRT, replacing it with arbitration panels. On June 10, 1994, the
Settling Parties and other claimants filed a motion with the Office to consolidate the 1992, 1993
and 1994 DART distribution proceedings. In an Order dated July 7, 1994, the Office granted
that motion. 59 Fed. Reg. (1994).

10.  On February 23, 1995, the Office published a notice requesting comments on the
existence of controversies in the consolidated proceeding and notices of intent to participate. 60
Fed. Reg. 12251 (1995). Comments on controversies were filed by April 20, 1995, and notices
of intent to participate were filed by May 5, 1995.

11.  OnJuly 10, 1995, the Settling Parties filed a motion to dismiss the claixﬁ of John
Pillin, Jr., d/b/a Ultra Hot Razor Music,' for failure to follow the rules of the Office. On

September 18, 1995, the Office granted this motion and dismissed Mr. Pillin’s claim.

! The motion originally sought to dismiss the claims of two additional claimants (ACEMLA and
Performance Record and Tape Distributors). On September 8, 1995, after settling with those two claimants, the
Settling Parties withdrew their motion against them, and these two claimants withdrew their respective claims.

4

AARC Direct Case, Appendix 1 - 4

)



12, By December 22, 1995, the Settling Parties had notified the Office that they had
settled with or agreed to represent nearly all of the remaining claimants in this proceeding .
The only claimants not included in the Settling Parties’ notification were James Gideon Cannings
and Can Can Music, Bopp Du Wopp, Inc. (represented by David N. Cone), Ms. Evelyn, and
Mr. Curry and the publishing company he represents, Tajai Music.

13.  OnDecember 22, 1995, the Settling Parties filed a motion for summary judgment,
asserting that no genuine issues of material fact were in dispute. In that motion, the Settling
Parties included evidence of both performances and record sales, if any, for each of the four
remaining individual claimants. On February 21, 1996, the Office denied the motion, stating
that the Library of Congress does not have summary judgment authority when a "valid
controversy" exists. In that Order, the Office further set forth a date for the filing of written
direct cases (March 25, 1996) and a precontroversy discovery schedule.

14. On March 25, 1996, pursuant to the Office’s February 21st scheduling order, the
Settling Parties, James Gideon Cannings, Mr. Curry and Ms. Evelyn timely filed written direct
cases. Bopp Du Wopp, Inc. filed its case with the Office on March 27, 1996, two days late.

15.  On April 2, 1996, the Settling Parties filed motions (1) to resolve their
controversy with Ms. Evelyn and to eﬁter an award on her behalf in the amount of the
percentage she claimed in her direct case; (2) to dismiss Mr. Cannings for failure to state a
claim or to present any evidence in his direct case; and (3) to dismiss Bopp Du Wopp, Inc. for

failure to file timely a direct case or to present any evidence in the case it did file. On May

2 See Settling Parties’ notices to the Office filed on September 8, 1995 and on December 22,
1995.
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9,1996, the Office dismissed the claims of Mr. Cannings® and Bopp Du Wopp, Inc. and denied
the Settling Parties’ motion as to Ms. Evelyn on the grounds that the Office’s rules permit
claimants to amend their claimed shares of royalties at any time up to the filing of proposed
findings of fact and conclusions of law. Thereafter, the remaining parties exchanged discovery.

16.  On June 14, 1996, the Settling Parties filed a motion to compel production of
documents from Mr. Cﬁrry regarding the assertion in his direct case that he had written over
three hundred songs. In an Order dated July 2, 1996, the Office granted the motion to compel.
Mr. Curry failed to comply with the Office’s Order.

17.  On June 24, 1996, in view( of the paucity of evidence in the written direct cases
of Mr. Curry and Ms. Evelyn, the only remaining individual claimants in this proceeding, and
the small amount of money in controversy, the Settling Parties filed a motion to dispense with
formal hearings and to conduct this proceeding on the basis of written pleadings alone. On July
25, 1996, the Office denied the motion, but certified the issue for decision by the Arbitration
Panel.

18. On July 8, 1996, by letter, the Office requested the parties to agree to a
mechanism to pay the costs of this arbitration. The Settling Parties suggested that, because the

cost of a fully-litigated proceeding could exceed the funds available for distribution, the parties

should establish an escrow account through which all parties would bear the cost of the

3 Thereafter, on June 10, 1996, Mr. Cannings, pro se, filed a motion for a stay and a petition to
review the Office’s order in the United States Court of Appeals for the Second Circuit. On June 25, 1996, after
oral argument, the Second Circuit denied the motion for a stay and dismissed the appeal. On August 8, 1996,
Mr. Cannings filed in the Second Circuit a motion for an emergency stay. On August 9, 1996, that motion was
denied without briefing. On October 23, 1996, Mr. Cannings filed another motion for an emergency stay, this
one in the United States Court of Appeals for the District of Columbia Circuit. This motion, too, was denied
on November 13, 1996.
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proceeding on an on-going basis. In opposition, Mr. Curry and Ms. Evelyn suggested that the
costs be deducted directly from the royalty funds. As a consequence, the parties were unable
to agree upon a manner of payment. Thereafter, on September 17, 1996, the Office determined
that a prehearing conference should be held by this Panel to address the issue of payment of
costs of the proceeding and other pending matters. 61 Fed. Reg. 49799 (1996).

19. On October 4, 1996, the Panel met with Mr. Curry, Ms. Evelyn and
representatives of the Settling Parties and, with the consent of all parties, ruled that arbitration
costs should be deducted from the royalty funds. The agreement of the parties was facilitated
by the Panel’s determination that, for good cause shown, it was in the public interest to waive
the requirement of an oral evidentiary hearing and to proceed on the written pleadings alone.
Order, In the Matter of Distribution of DART Royalty Funds for 1992, 1993, and 1994, Docket
No_. 95-1 CARP DD 92-94, at 1-3 (Oct. 4, 1996); Prehearing Conference Before the Panel,
October 4, 1996, Tr. at 28-32.

20.  Accordingly, the Panel ordered the parties to file their respective proposed
findings of fact and conclusions of law on or before November 4, 1996, and to file reply
findings on or before November 14, 1996. The Panel limited the proposed findings of fact to

material contained in the written direct cases filed in this proceeding. Tr. at 33-35.
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FINDINGS OF FACT

21.  The Settling Parties proposed that the Musical Works Fund royalties at issue be
distributed among themselves, Mr. Curry and Ms. Evelyn proportionately according to the extent
the evidence establishes that musical works claimed by each party were distributed in the form
of recordings in the United States during the relevant time period. See written direct case of
Settling Parties ("direct case") at 11-12. In the interest of minimizing costs, and given the very
small amount in controversy, the Settling Parties presented a direct case based on sales data
alone. See affidavit of Alison Smith, Tab A of direct case, at § 8 (hereinafter "Smith Aff.").
The Settling Parties acknowledged that a Musical Works Fund distribution determination can be
based on either performance data, sales data, or both and stated that their reliance on sales data
in this proceeding was not intended to bind them, either singly or as a group, to presentation of
particular evidence in any future DART distribution proceeding. Id. See also 17 U.S.C. §
1006(c)(2). |

22,  The Settling Parties’ analysis was in three parts. First, they established the
universe of record sales for 1992, 1993 and 1994. Second, they determined what portion of
total record sales was attributable to song titles claimed by Mr. Curry and Ms. Evelyn in the
years for which these two individuals filed claims in this proceeding. For this analysis, the
Settling Parties did not dispute the titles claimed by Mr. Curry and Ms. Evelyn. And, finally,
the Settling Parties claimed, on behalf of the hundreds of thousands of songwriters and music
publishers they represent, credit for all other song titles owned by claimants in this proceeding

and sold as records in the United States during 1992, 1993 and 1994.
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The Settling Parties Introduced Sales Data For All Works Distributed During The Relevant
Time Period

23.  The Settling Parties introduced the testimony of Michael Fine, co-founder and
Chief Executive Officer of SoundScan, to establish total record sales and record sales for Mr.
Curry and Ms. Evelyn. See Tab B of the Settling Parties’ direct case, the affidavit of Michael
Fine (hereinafter referred to as "Fine aff, at { "). SouﬁdScan, which first became available
in early 1991, is the premier independent online information system that tracks music sales
throughout the United States. Fine Aff. at §§ 1 & 3. SoundScan gathers point-of-sale data from

over 14,000 reporting entities, including retail and mass merchandisers. Id. at § 4. Each week,

the data is sent by these reporting entities from point-of-sale cash registers by modem to

SoundScan. Id. Data files consist of store ID number, piece counts and the Universal Product
Codes. Id. Currently, all major record labels and most independent labels subscribe to
SoundScan, and Billboard magazine music charts are constructed directly from SoundScan data.
Id. at § 3.

24.  Mr. Fine introduced SoundScan data establishing that there were in excess of
1,735,015,000 albums* and 317,090,000 singles sold in the United States during 1992, 1993
and 1994. Fine Aff. at § 7. Mr. Fine assumed that, on average, there are 10 song titles on each
album, Id., and concluded, therefore, that there were in excess of 17 billion total sales of song
titles in the United States during those three years. Mr. Fine’s assumption regarding the average
number of song titles on albums is uncontradicted by any evidence in the -record of this

proceeding. The details of Mr. Fine’s analysis are set forth below:

4 The term "album" is used to refer to all long-playing music formats including compact discs
(CDs), cassette albums, as well as the traditional vinyl album.

9
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CHART A

Item 1992 1993 1994
1) Total Album 547,964,000 572,380,000 614,671,000
Sales
2) Total Titles on 5,479,640,000 5,723,800,000 6,146,710,000
Albums Sold
3) Total Single 107,254,000 110,816,000 99,020,000
Sales
4) Total Sales of 5,586,894,000 5,834,616,000 6,245,730,000°
Titles onAlbums
and Singles
2+ 3

Id.

The Settling Parties’ Data On Sales Information For Mr. Curry And Ms. Evelyn
Demonstrate Only A Few Sales For Each During The Relevant Period

25.  The Settling Parties also introduced testimony from Alison Smith, Vice President,
Performing Rights, of BMI. Ms. Smith has been an employee of BMI since 1985 and, for the
past six years, her concentration within BMI has been in the area of royalty distributions for
radio and television performances. In 1990, she was made Director, Performing Rights, and
in August 1992, Senior Director. In this latter capacity, she is familiar with those aspects of
BMI’s operations designed to monitor performances of music on radio and television stations,
as well as broadcast and cable television networks. Ms. Smith is generally familiar with the
music industry: Smith Aff. at § 1-3.

26.  According to Ms. Smith, Mr. Cufry and Ms. Evelyn identified for the Settling

Parties the titles of songs that Mr. Curry and Ms. Evelyn claim, respectively, and for which they

5 SoundScan rounds total sales figures to the nearest thousand.
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believed sales occurred during the relevant period. Id. at § 10. The Settling Parties used
Phonolog, the industry standard directory of all records, CDs, cassettes, albums and singles that
have been issued in the Uni-ted States to determine all albums and singles on which these mlllsical
works may have appeared. Id. at 1§ 11-12.

27. Phonolog data showed that the following seven song titles claimed by Mr. Curry

appear on five albums and one single:

CHART B
Album Title Artist Song Title
(s)=Single
Burnin’ P. Labelle Somebody Loves You Baby
Burnin’ P. Labelle | Burnin’
Burnin’ (s) P. Labelle Burnin’
This Christmas P. Labelle Born in a Manger
This Christmas P. Labelle O Holy Night
Patti Labelle Live P. Labelle Somebody Loves You Baby
Gems P. Labelle If I Didn’t Have You
Put Love to Work Wooten Brothers Hasty Decisions
Id. at § 13.

28. . Phonolog data showed that the following four song titles claimed by Ms. Evelyn

appear on five albums:
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CHART C

Album Title Artist Song Title
Mr. Excitement Jackie Wilson I Get the Sweetest Feeling
Best of the Turbans The Turbans Let Me Show You Around
My Heart
Best of the Crests The Crests Flower of Love
Best of the Crests The Crests Six Nights a Week
Sixteen Candles/Very Best The Crests and Six Nights a Week
of the Crests and the The Duprees
Duprees
Crests Greatest Hits The Crests | Flower of Love
Crests Greatest Hits The Crests Six Nights a Week
Id. at § 13.

29.  According to Ms. Smith, Mr. Curry was a co-author with others on the songs
identified in Chart B above, and Ms. Evelyn was co-author with others on the songs identified
in Chart C above. Id. at § 12. Therefore, the Settling Parties credited Mr. Curry and Ms.
Evelyn with shares of their song titles proportionate to the extent of their respective co-
authorship of each work. Id. at 1§ 13-14.

30. Ms. Smith testified that Mr. Curry is entitled to credit as a co-author for each of

his seven songs as follows:®

6 Mr. Curry acknowledges that he is the co-author of these seven songs, but claims that he is
entitled to 100% of any distribution and is currently "in Court to straighten out these percentages" (Curry
Response to Settling Parties 12). Being an unsworn statement and not contained in Mr. Curry’s direct case, no
consideration can be given to this claim.
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CHART D

Song Title Co-author Share
Somebody Loves You Baby 50%
Burnin’ 50%
Born in a Manger 25%

O Holy Night 10%’
If I Didn’t Have You 50%
Id at 13.

31.  Ms. Smith also testified that Ms. Evelyn is entitled to a 50% credit as a co-
author for each of her four titles. Id.

32.  The Settling Parties provided the Phonolog information to Mr. Fine and
SoundScan along with the co-author percentages of Mr. Curry and Ms. Evelyn for each of
their titles. Id. at § 14.

33, By applying the SoundScan data, Mr. Fine determined the number of units
(albums and singles) sold containing songs claimed by Mr. Curry and Ms. Evelyn. From
that data, Mr. Fine was able to determine the number of individual song title sales
“attributable to titles claimed by Mr. Curry and Ms. Evelyn. Fine Aff. at § 8.

34.  Mr. Fine’s testimony showed that there were 1,486,986 total song title sales in
1992, 1993 and 1994 attributable to titles claimed by Mr. Curry. Id. at ¢ 8 (Exhibit 3). Mr.
Fine then applied the co-authorship information about Mr. Curry provided to him by Ms.
Smith. Id. at § 8, fn.l. According to Mr. Fine, taking into consideration co-authorship

shares, Mr. Curry should be credited with song title sales of 394,467.05 in 1992, 93,816.7

7 50% of 20% credit for arranging a public domain work.
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in 1993, and 212,235.2 in 1994. Id. at 9 8. The details of Mr. Fine’s analysis with respect to

Mr. Curry are contained in the following chart:

CHART E
Album Title Artist Song Title Co- | Total Sales in Year -
(s)=Single author | (Sales Credited based on Co-author
Share Share)
1992 1993 1994
Burmnin’ P. Labelle Somebody 50% 302,084 37,334 17,298
Loves You (151,042) (18,667) (8,649)
Baby
Burnin’ P. Labelle Burnin’ 50% 302,084 37,334 17,298
(151,042) (18,667) (8,649)
Burnin’ (s) P. Labelle Burnin’ 50% 110,793 1,709 67
(55,396.5) (854.5) (33.5)
This Christmas P. Labelle Born in a 25% 23,743 26,312 12,982
| Manger (5,935.75) (6,578) | (3,245.5)
This Christmas P. Labelle O Holy 10% 23,743 26,312 12,982
Night 2,374.3) (2631.2) | (1,298.2)
Patti Labelle Live P. Labelle Somebody 50% 61,353 91,181 36,199
Loves You (30,676.5) | (45,590.5) | (18,099.5)
Baby
Gems P. Labelle If I Didn't 50% 344,175
Have You - - (172,087.5)
Put Love To Work Wooten Hasty 50% - 1,657 - 346
Brothers Decisions (828.5) (173)
Total Sales of Titles 823,800 221,839 | 441,347
Identified by Mr.
Curry
Sales Credited to 396,467.05 | 93,816.7 | 212,235.2
Mr. Curry based on
His Co-author Share

Id. at § 8 (Exhibit 3).

35.  Mr. Fine’s testimony also showed that there were 20,059 total song title sales

in 1993 and 1994 attributable to titles claimed by Ms. Evelyn. Id. at q 8 (Exhibit 2). Mr.
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Fine then applied the co-authorship information about Ms. Evelyn provided to him by Ms.
Smith. Id. at { 8, fn.l. According to Mr. Fine, taking into account co-authorship shares, Ms.
Evelyn should be credited with song title sales of 4,917.5 in 1993 and 5,112 in 1994. Id. at
4 8. The details of Mr. Fine’s analysis with respect to Ms. Evelyn are contained in the

following chart:
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CHART F

Album Title (s)=Single | Artist Song Title | Co- Total Sales in Year
author (Sales Credited based on Co-author Share)
Share
1992 1993 1994
Mr. Excitement Jackie I Get the 50% NA 5,217 2,140
Wilson | Sweetest (2,608.5) (1,070)
Feeling
Best of the Turbans The Let Me 50% NA 0 106
Turbans | Show You (53)
Around My
Heart
Best of the Crests The Flower of | 50% NA 1,948 1,811
Crests Love (974) (905.5)
Best of the Crests The Six Nights | 50% NA 1,948 1,811
Crests a Week (974) (905.5)
Sixteen C.andles/Very The Six Nights | 50% NA 0 3,346
Best of the Crests and Crests a Week ) (1,673)
the Duprees and The
Duprees
Crests Greatest Hits The Flower of | 50% NA 361 505
Crests Love (180.5) (252.5)
Crests Greatest Hits The Six Nights | 50% NA 361 505
Crests A Week (180.5) (252.5)
Total Sales of Titles NA 9,835 10,224
Identified by Ms Evelyn
Sales Credited to Ms. NA 4,917.5 5,112
Evelyn based on Her
Co-author Share
Id. at § 8 (Exhibit 2).
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The Settling Parties Represent All Claims Except Those Of Mr. Curry And Ms. Evelyn

36.  The Settling Parties consist of BMI, ASCAP, SESAC, HFA, CMI, SGA and
GMC. See claims of BMI, ASCAP, SESAC, HFA, CMI, SGA and GMC and accompanying
lists of the individual songwriter and music publisher claimants represented in this proceeding
by each of these joint claimants.® In the aggregate, the Settling Parties represent hundreds
of thousands of domestic songwriters and music publishers, as well as the songwriters and
music publishers of foreign performing rights and mechanical rights organizations that have
authorized the Settling Parties to act on their behalf in this proceeding. See Claims of the
Settling Parties; see also Smith at ] 4 & 15.°

37.  Based on her long experience in the music performing rights field and
extensive knowledge of the music catalogs represented by the Settling Parties, Ms. Smith
stated that the Settling Parties represent the writers and publishers of virtually all song titles
contained on records sold during the time period relevant to this proceeding other than sales

of titles that may be attributable to Mr. Curry or Ms. Evelyn. Smith Aff. at § 15.7

8 The Settling Parties also represent the interests of nineteen other claimants who filed claims in
either or both of the Musical Works Subfunds and who have either settled with or agreed to be represented in
this proceeding by one or another of the Settling Parties.

9 The Copyright Office has determined that the performing rights organizations (BMI, ASCAP
and SESAC) represent all of their respective members and affiliates in this proceeding other than those who
have designated some other party to represent them or have filed claims on their own behalf. 58 Fed. Reg. 6441

(1993); 59 Fed. Reg. 63043 (1994).

o Any songwriter or music publisher who has not settled with or agreed to be represented by the
Settling Parties and who has not appeared as a claimant in his or her own right is not eligible for an award of
any royalties in this proceeding.
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Mr. Curry Presented Evidence Of Record Sales, But No Evidence Of Performances Of
His Works During 1992, 1993 or 1994

38.  In his direct case, Mr. Curry submitted two documents that contain sales
information provided to him by record companies. The first is an undated earnings statement
from Sony Music. The statement shows sales information for five titles: "Born in a
Manger," "Burnin’ (The Fire Is Still)," "If I Didn’t Have You," "O Holy Night," and
"Somebody Loves You Baby." The statement reflects total sales of 40,939 units, but contains
no information as to when these sales occurred. |

39.  The second document is a royalty statement from Gamble-Huff Music. This

statement shows sales for four titles: "Burnin’ (The Fire is Still Burnin’) For You," "Somebody

Loves You Baby (You Know Who It Is)," "If Everyday Could Be Like Christmas," and "Born

in a Manger." The statement reflects total sales of 174,422 units for the period September 30,

1992 through March 31, 1994 as follows:

CHART G
Song Title Units Sold
1992 1993 1994

Burnin’ (The Fire is Still Burnin’) For You 71,497 57,325 23,789
Somebody Loves You Baby (You Know 0 15,805 5,108
Who It Is

Born In A Manger 0 449 0
If Everyday Could Be Like Christmas 0 449 0
Total - 71,497 74,028 28,897

1d. at § 8 (Exhibit 2)
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40.  While relying on record company sales data to establish the number of units sold
containing songs he claims, Mr. Curry provided no information regarding the universe of record
company sales data for 1992, 1993 and 1994 against which sales of his songs can be measured.
Moreover, Mr. Curry proposed no systematic method or formula for determining his or any
other claimants’ award in this proceeding.

Ms. Evelyn Presented No Credible Evidence Of Sales Or Performances Of Her Works
During 1993 or 1994.

41. In her proposed findings, Ms. Evelyn continues her effort to use this proceeding
to express her apparent discontent with certain members of the Settling Parties when they
represented her. See Evelyn Proposed Findings at Y] 4-25. Such disputes are not properly
before this body. In her direct case, Ms. Evelyn submitted no credible evidence of sales or
performances in the U.S. during the time period relevant to this proceeding. See generally direct 4
case of Alicia Carolyn Evelyn.

42. Ms. Evelyn’s exhibit Al includes title registration information from ASCAP for
three t_itles: "Dance," "I’m Counting on You" and "Easy Come Easy Go. " This exhibit contains
no sales or performance data. Evelyn Ex. Al

43.  Ms. Evelyn’s exhibits A2a and A2b are photocopies of copyright registration cards

from the Library of Congress. These exhibits contain no sales or performance data. Evelyn Ex.

A2a & A2b.

44. Ms. Evelyn's exhibit A2 is a blank ASCAP title registration form. It contains no

sales or performance data. Evelyn Ex. A2.

45. Ms. Evelyn’s exhibit B contains several unrelated documents. The first is a

portion of Ms. Evelyn’s BMI catalog. This contains no sales or performance data. Evelyn Ex.
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B. The second document is a letter from ASCAP, dated January 29, 1993, indicating that four
song titles by Ms. Evelyn had performances at some point prior to the date of the letter. Id.
Nothing in that letter, however, indicates that any performances took place during the 29 days
in which the letter overlapped the dates of Ms. Evelyn’s claim (the period between January 1,
1993, and January 29, 1993). The third document contains information on "I’ve Found a Better
Way," "I Can’t Stop Loving You," "You Gotta Move," "Fresh Pain," "Bashful Bumbler" and
"Click (The Camera Song)." Id. Again, no information on sales or performances is set forth.
The fourth document, a title registration information form for "When We Have.Our Kids,"
provides no sales or performance data. Id. The fifth document, a title registration information
form for "My Girl Ivy," also contains no sales or performance data. Id. The sixth document,
a copy of Ms. Evelyn’s application for membership in ASCAP, contains no sales or performance
data. The final document is a second letter from ASCAP updating Ms. Evelyn on a review of
her titles. It, too, contains no sales or performance data. Id.

46. Ms. Evelyn’s exhibit C, a portion of her BMI catalog printed in June of 1995,
contains information on four titles: "I’m Counting On You," "I’'m Here To Tell You," "I'm Not
Built Like That" and "I’m Sorry for the Guy." Only one title, "I'm Counting On You, " is listed
as "active, performed, domestic." But this attribution information does not indicate when any
performances of the work took place or how many performances, if any, occurred.

47.  Ms. Evelyn claims that a song she wrote was included in a movie that "was shown
on cable TV in Brooklyn." Evelyn Direct Case at 3. Ms. Evelyn has offered no evidence to

establish that this performance occurred during either 1993 or 1994, the years in which she filed
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claims in this proceeding."

48.  Ms. Evelyn proposed no systematic method or formula for determining her or any

other claimants’ award in this proceeding.

CONCLUSIONS
The Statutory Criteria For Distribution Of DART Musical Works Fund Royalties Are Sales
Or Performances During The Relevant Period

49.  In making this distribution determination, the Arbitration Panel has been guided
by the relevant provisions of the copyright law (particularly the Audio Home Recording Act of
1992), as well as by previous procedural decisions of the Copyright Office and its rules and
regulations. See 17 U.S.C. §§ 801(b)(3) and (c); 802(c); and 37 C.F.R. 251.7.

50. In clear and unambiguous language, the Act specifies the statutory criteria to be
considered in a Musical Works Fund royalty distribution determination. 17 U.S.C. § 1001 et
seq. The only relevant criteria to the allocation of royalty payments under the Act are those that
establish "the extent to which, during the relevant period . . . each musical work was distributed
in the form of digital musical recordings or analog musical recordings or disseminated to the
public in transmissions." 17 U.S.C. § 1006(0)(2).

51.  The controversy in this proceeding involves the relative entitlement of the Settling
Parties, on the one hand, and Mr. Curry and Ms. Evelyn, on the other, to the award of shares
of Musical Works Fund royalties péid to the Office for the period October 28, 1992, through

December 31, 1994. After deduction of the costs of this arbitration and reasonable

1 In fact, although not before this body, it appears that a document provided by Ms. Evelyn
during the discovery phase of this proceeding, showed the performance as having taken place in 1995, clearly
outside of the time period here involved.
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administrative costs incurred by the Office, all of the remaining funds must be distributed. See
17 U.S.C. § 1007(c).

52.  Ina distribution proceeding under the Act, each party may receive an award either
in accordance with a voluntary agreement among all parties or to the extent they establish their
entitlement by the presentation of competent and relevant evidence. In this proceeding, the
parties may establish their entitlement only through evidence showing the extent to which their
musical works have been distributed in recordings or disseminated in transmissions during the
relevant period. Evidence of disputes concerning other matters are irrelevant to this or any
Musical Works Fund distribution determination.

53. The Settling Parties proposed a mathematical formula for determining Mr. Curry and
Ms. Evelyn’s respective shares in this proceeding. That formula is as follows:

Total song title sales credited

to claimant in year X Proportionate Share of
Total Royalties

Total song titles sold during
year X

54.  Applying this formula, Mr. Curry and Ms. Evelyn each receives credit for record
sales in proportion to their respective "writer’s share" on each title sold. The formula Mirrors
the statutory criteria for distribution of Musical Works Fund royalties by allocating royalties to
each musical work based on its proportionate share of total record sales during each year. In
the Panel’s view, crediting Mr. Curry and Ms. Evelyn with a share of the sale of each work
based on their proportionate co-authorship of that work both furthers the statutory goal 6f
allocating royalties based on sales (and/or performances) and is simply a mathematical necessity.

If each co-author of a song were to receive full credit for the sales attributable to that song, there
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would be more credit for sales than actual sales. Thus, to give Mr. Curry and Ms. Evelyn, each
of whom co-authored their respective song titles, full credit for all sales of each claimed title
would either deny any credit to their co-authors or require that more than one hundred percent
of the fund be distributed. There is no evidence in the record to suggest that any of Mr. Curry’s
or Ms. Evelyn’s cowriters are not represented by the Settling Parties.
The Settling Parties Have Established The Universe Of Record Sales To The Public

55. The only evidence submitted in this proceeding by which 'a distribution
determination may be made is the evidence submitted by the Settling Parties of the extent to
which musical works have been distributed in the form of recordings during the relevant period.

This is not to say that evidence of performances (that is, works disseminated to the public in

transmissions) is irrelevant. To the contrary, pursuant to statute, evidence of performances

during the relevant period stands on the same footing as sales evidence. 17 U.S.C. § 1006(c)
(2) . However, in the context of this particular proceeding, due to cost considerations, no
performance data was submitted by the Settling Parties. The Panel notes that the Settling Parties
reserved the right, in a future proceeding, to introduce evidence of performances.

56. The Settling Parties presented testimony based on an analysis of SoundScan data
that established the universe of record sales. Specifically, the SoundScan data established that
there were in excess of 2,052,105,000 total album and single unit sales during the relevant

period. Assuming 10 songs on each album, the total number of song titles sold each year was

as follows:
1992 - 5,586,844,000
1993 - 5,834,616,000
1994 - 6,245,730,000
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The Evidence Established That Mr. Curry And Tajai Music Are Entitled To No More Than
0.0070963% Of Both The Writers And Publishers Subfunds For 1992, 0.001608% Of Both
The Writers And Publishers Subfunds For 1993, and 0.003398% Of Both The Writers And
Publishers Subfunds For 1994.

57 1In his direct case, Mr. Curry submitted two documents that contain record sales
information provided to him by record companies. The first is an undated earning statement
from Sony Music that shows the sale of 40,939 units. That statement, however, contains no
information as to when the sales occurred. Therefore, that statement cannot form the basis of

any award to Mr. Curry in this proceeding.

58.  The second statement is from Gamble-Huff Music.”? It shows the sale of

174,422 units during the period September 20, 1992 through March 31, 1994. This statement

by itself cannot form the basis of any award to Mr. Curry in this proceeding because it fails to
identify the universe of sales against which this Panel may evaluate the number of sales
attributable to songs he claimed. |

59.  The Settling Parties, through their direct case, identified seven song titles written
by Mr. Curry that appear on five albums and one single sold in the United States during 1992,
1993 and 1994. Based on the percentage attributable to Mr. Curry’s writer share for each of
these songs, Mr. Curry’s total song title sales in 1992 were 396,467.05, in 1993, they were

93,816.7, and in 1994 they were 212,235.2.

12 On its face, the Gamble-Huff document is flawed in ways that raise questions about the
weight, if any, that it should be accorded. The document has clearly been redacted as can be seen by a partial
date in the upper-right hand corner. The document also is incomplete, as demonstrated by the discrepancy
between the total sales claimed on the document (1,038,330) and the total sales actually listed on the document
(174,422). Moreover, the document covers a time period (in 1991) completely outside the scope of this
proceeding. Finally, the document does not indicate whether the sales were domestic or international.
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60.  Using the total song title sales figures from SoundScan for each year, Mr. Curry’s
award in each year is determined for each Subfund using the following formula:

Mr. Curry’s sales in Year X Mr. Curry’s Percentage
= of Fund in Year X

SoundScan Total Sales for Year X
61.  Applying this formula to the evidence in the record of Mr. Curry’s total sales,

Mr. Curry’s entitlement to a percentage award for each Subfund in each year is limited to the

following:

Claimant 1992 1993 1994
Writer Pub.  Writer Pub. Writer Pub.

Eugene 0.007096% | 0.007096% | 0.001608% | 0.001608% | 0.003398% | 0.003398%
"Lambchops"

Curry
(Tajai Music) -

62.  If Mr. Curry’s own evidence of his song title sales (174,422 units) were used, and
if those sales were measured against the universe of sales identified by SoundScan, Mr. Curry’s
award actually would be much lower. Using his own sales figures, Mr. Curry’s award for each

Subfund in each year would be no more than:

1992 1993 1994

Writer Pub. Writer Pub. Writer Pub.

0.001280% 0.001280 % 0.001269% 0.001269% 0.000463 % 0.000463 %

63. Mr. Curry averred in his direct case that he had written over 300 songs.
However, when asked by the Settling Parties to produce sales information for these songs, and

ordered to provide such information by the Office, Mr. Curry failed to do so. Therefore, the
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ordered to provide such information by the Office, Mr. Curry failed to do so. Therefore, the
references to these 300 songs in Mr. Curry’s direct case have been given no weight and cannot
provide any basis for an award in this proceeding.

The Evidence Established that Ms. Evelyn Is Entitled To No More Than 0.000084% From
The 1993 Writers Subfund And 0.000082% From The 1994 Writers Subfund

64. In her direct case, Ms. Evelyn introduced no evidence of sales of her musical
works. Ms. Evelyn did introduce a single document that indicated that some performances of
her musical works had occurred, but that document did not indicate either a date for these
performances or the number of performances that occurred. Without this additional information,
the document provides no basis for an award to Ms. Evelyn in this proceeding.

65. Because Ms. Evelyn has not submitted any evidence Qf sales or relevant evidence
of performances of works she claims, she has not met her burden of proving entitlement and
should receive no award in this proceeding. However, the Settling Parties introduced evidence
of sales of Ms. Evelyn’s musical works during the relevant years and on which an award may
be based.

66.  The Settling Parties, through their direct case, identified four song titles written
by Ms. Evelyn that appear on five albums sold in the United States during 1993 or 1994 -- the
only years for which Ms. Evelyn filed claims in this proceeding. Based on the percentage

attributed to Ms. Evelyn’s writer share, Ms. Evelyn’s total song title sales in 1993 were 4,917.5,

and in 1994 they were 5,112.
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67.  Using the total song title sales figures from SoundScan for each year, Ms.

Evelyn’s award in each year is determined for each Subfund using the following formula:

Ms. Evelyn’s sales in Year X Ms. Evelyn’s
= Percentage of Fund
SoundScan Total Sales in Year X in Year X

68.  Applying this formula to the evidence in the record, Ms. Evelyn’s entitlement to

a percentage award for each Subfund in each year is limited to the following:

Claimant 1992 1993 1994
Writer Pub. Writer Pub. Writer Pub.

Alicia NA NA 0.000084% NA 0.000082% NA

Carolyn

Evelyn

Except For The Limited Entitlement Established In The Record For Mr. Curry and Ms.
Evelyn, The Settling Parties Are Entitled To The Remainder Of The Funds In Question

69. The Settling Parties have established the universe of record sales for 1992, 1993
and 1994. They also determined what portion of total record sales are attributable to song titles
claimed by Mr. Curry and Ms. Evelyn in the years for which these individuals filed claims in
this proceeding. Moreover, the Settling Parties have demonstrated that they represent virtually
all songwriters and music publishers and that they represent all claims in this proceeding other
than those of Mr. Curry and Ms. Evelyn. Therefore, the Settling Parties, on behalf of the
hundreds of thousands of songwriters and music publishers that they represent, are entitled to

all royalties other than those apportioned to Mr. Curry and Ms. Evelyn.
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ALLOCATION

70. Based on the credible record evidence, the Panel concludes that the Musical
Works Funds, Writers and Publishers Subfunds for 1992, 1993 and 1994, should be allocated
as follows:

71.  To Mr. Curry: 0.007096% of both the Writers and Publishers Subfunds in 1992;
0.001608% of both the Writers and Publishers Subfunds in 1993; and 0.003398% of both the
Writers and Publishers Subfunds in 1994,

72.  ToMs. Evelyn: 0.000084 % of only the Writers Subfund in 1993; and 0.000082 %
of only the Writers Subfund in 1994. |

73.  To the Settling Parties: 99.992904 % of both the Writers and Publishers Subfunds
in 1992; 99.998308% of the Writers Subfund and 99.998392% of the Publishers Subfund in

1993; and 99.99652% of the Writers Subfund and 99.996602% of the Publishers Subfund in

1994.
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Distribution Order
In re Distribution of the 1992, 1993 and 1994 Musical Works Funds,
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Federal Register / Vol. 62, No. 29 / Wednesday, February 12, 1997 / Notices

Dated: February 7, 1997.
Cecily A. Rayburn,
Director, Division of Financial Management,
Office of Management, Administration and
Planning, Employment Standards
Administration.
[FR Doc. 97-3476 Filed 2—-11-97; 8:45 am]
BILLING CODE 4510-27-M

LIBRARY OF CONGRESS

Copyright Office
[Docket No. 95-1 CARP DD 92-94]

Distribution of the 1992, 1993, and
1994 Musical Works Funds

AGENCY: Copyright Office, Library of
Congress.

ACTION: Distribution order.

SUMMARY: The Librarian of Congress,
upon recommendation of the Register of
Copyrights, is announcing the
distribution of the royalty fees collected
for Digital Audio Recording Devices and
Media (DART) in the 1992, 1993, and
the 1994 Musical Works Funds. The
Librarian is adopting in part and
rejecting in part the decision of the
Copyright Arbitration Royalty Panel
(CARP).

EFFECTIVE DATE: The distribution
percentages announced in this Order are
effective on February 12, 1997.

ADDRESSES: The full text of the CARP’s
report to the Librarian of Congress is
available for inspection and copying
during normal business hours in the
Office of the General Counsel, James
Madison Memorial Building, Room LM—
407, First and Independence Avenue,
S.E., Washington, DC. 20540.

FOR FURTHER INFORMATION CONTACT:
William Roberts, Senior Attorney, or
Tanya M. Sandros, Attorney-Advisor,
P.O. Box 70977, Southwest Station,
Washington, D.C. 20024. Telephone
(202) 707-8380.

SUPPLEMENTARY INFORMATION:

1. Recommendation of the Register of
Copyrights

Background

On October 28, 1992, Congress
enacted the Audio Home Recording Act,
Pubic Law No. 102-563 (1992). This Act
requires manufacturers and importers to
pay royalties on digital audio recording
devices and media (DART) that are
distributed in the United States. The
royalties are collected by the Copyright
Office and deposited with the Treasury
of the United States. 17 U.S.C. 1005.
These funds are distributed by the
Copyright Office to interested copyright

parties who filed claims with the
Copyright Office each year during
January and February pursuant to either
a universal settlement negotiated by the
claimants to a particular subfund, or by
Order of the Librarian of Congress
(Librarian) following a distribution
proceeding conducted by a Copyright
Arbitration Royalty Panel (CARP).

The Act provides that the royalties are
to be divided into two funds: the Sound
Recordings Fund, which accounts for
66%4% of the royalties, and the Musical
Works Fund, which accounts for the
remaining 33%5% of the royalties. The
Act further divides each fund into
subfunds.

The Sound Recordings Fund consists
of four subfunds, two of which, the
Nonfeatured Musicians Subfund and the
Nonfeatured Vocalists Subfund, account
for 2% and 134%, respectively, of the
Sound Recordings Fund and are
administered by an independent
administrator. The remaining 96% of
the Sound Recordings Fund is further
distributed between two additional
subfunds, the Featured Recording Artist
Subfund and the Sound Recording
Owners Subfund, which receive 40%
and 60%, respectively, of the remaining
96% share of the fund. The Musical
Works Fund consists of two subfunds,
the Publishers Subfund and the Writers
Subfund, each of which receives 50% of
that Fund. 17 U.S.C. 1006(b).

Thus, the Act establishes the
percentages for each fund and subfund,
but directs the CARPs, when necessary,
to determine what amount each
claimant within a subfund is entitled to
receive. The determination and a full
explanation underlying the conclusions
are set out in a written report to the
Librarian.

Distribution of Royalties

Royalties are collected on a quarterly
basis from any importer or manufacturer
that distributes any digital audio
recording device or digital audio
recording medium that it manufactured
in or imported into the United States. 17
U.S.C. 1003(c). As discussed above,
these royalties are collected by the
Copyright Office and invested in
interest-bearing securities with the
United States Treasury for subsequent
distribution to interested copyright
parties. 17 U.S.C. 1005.

An interested copyright party must
submit each year a written claim to the
Copyright Office during the months of
January and February. 17 U.S.C. 1007(a).
Within 30 days after the last day for
filing claims, the statute instructs the
Librarian to ascertain whether there are
any controversies among the claimants
as to the proper distribution of the

royalties in their fund/subfund. If there
are no controversies, the Librarian
authorizes the distribution of the funds
according to the terms of the negotiated
agreements; otherwise, the Librarian is
directed to convene a CARP or CARPs
to decide the proper distribution of the
royalties in each unresolved fund/
subfund. 17 U.S.C. 1007(b)(c).

This Proceeding

The parties in this proceeding are
Broadcast Music, Inc., the American
Society of Composers, Authors, and
Publishers, SESAC, Inc., the Harry Fox
Agency, Inc. (a subsidiary of the
National Music Publishers’ Association,
Inc.), Copyright Management Inc., The
Songwriters Guild of America, and the
Gospel Music Coalition (collectively,
the “‘Settling Parties’), and two pro se
claimants, Eugene Curry and Alicia
Carolyn Evelyn. Ms. Evelyn and Mr.
Curry, both songwriters, chose to
represent their own interests in the
proceeding. Mr. Curry also represented
the publishing interest of Tajai Music,
Inc. (Tajai) for the three years in
dispute. The Settling Parties represent
the over 264,000 remaining publishers
and songwriters with a claim to a share
of the royalties. Settling Parties Direct
Case at 2-3.

The CARP in this proceeding was
convened to determine the distribution
of the royalties in the 1992, 1993, and
1994 Musical Works Funds, which
totaled approximately $355,500.00.1
The Copyright Office received forty-one
claims to the 1992 Musical Works
Fund—twenty-one claims to the Writers
Subfund and twenty claims to the
Publishers Subfund. During the next
filing cycle, the Office received twenty-
two claims to the 1993 Musical Works
Fund—twelve claims to the Writers
Subfund and ten claims to the
Publishers Subfund. In 1995, the Office
received twenty-six claims to the 1994
Musical Works Fund, equally divided
between the two subfunds.

This proceeding for the determination
of the distribution of the DART royalties
commenced on November 3, 1993,
when the Settling Parties filed a motion
with the Copyright Royalty Tribunal
(Tribunal) 2 to consolidate the 1992 and

! Claimants to the royalties in the Sound
Recordings Fund for 1992, 1993, and 1994
negotiated a settlement amongst themselves. The
Library has made a full distribution of these funds
to the interested copyright parties who filed timely
claims for a share of these royalties. See Order,
Docket No. 94-2 CARP-DD (December 15, 1994)
and Order in Docket No. 95—-1 CARP DD 92-94
(May 16, 1995).

2When the Audio Home Recording Act was
passed, the Copyright Royalty Tribunal had the
authority to conduct the DART distribution
proceedings. The Tribunal, however, was abolished
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1993 DART distribution proceedings.
The CRT granted this motion on
November 29, 1993, see Order, In the
Matter of 1992 Audio Home Recording
Act Distribution Proceeding, CRT
Docket No. 93—1--92DRD (Nov. 29,
1993), but further proceedings were
suspended upon the abolition of the
CRT.

The Copyright Office instituted a new
proceeding for the distribution of 1992
and 1993 DART royalties on March 1,
1994. 59 FR 9773 (March 1, 1994). In
response to this notice, the Settling
Parties and other claimants filed a
motion with the Office requesting the
Office to consolidate the 1992, 1993,
and 1994 DART distribution
proceedings. The Office granted this
request and announced that it would set
a schedule for a DART distribution
proceeding in 1995. 59 FR 35762 (July
13, 1994).

On February 23, 1995, the Office
published a notice requesting comments
as to the existence of controversies in
the consolidated proceeding, and
notices of intent to participate. 60 FR
12251 (March 6, 1995). Twelve parties
filed notices of intent to participate in
this proceeding, including the Settling
Parties, Ms. Evelyn, Mr. Curry and the
publishing company he represents,
Tajai.

Through a series of motions to
dismiss certain parties and as a result of
continued negotiations, nine parties
remained in the DART distribution
proceeding when the Librarian initiated
a CARP to determine the distribution of
the Musical Works Fund royalties for
1992, 1993, and 1994. 61 FR 40464
(August 2, 1996).

On October 4, 1996, the Parties met
with the Panel which determined, for
good cause shown, to proceed on the
basis of the written pleadings alone.3
CARP Order, Docket No. 95—-1 CARP DD
92-94 (October 4, 1996). Accordingly,
the CARP instructed the parties to file
their respective proposed findings of
fact and conclusions of law by
November 4, 1996, and to file reply
findings on or before November 14,
1996. The Panel limited the proposed
findings of fact to the material contained

by Congress in 1993, and the authority to distribute
DART funds was given to the CARPS, as
administered by the Librarian of Congress. See the
Copyright Royalty Tribunal Reform Act of 1993,
Pubic Law No. 103-198.

30On June 14, 1996, the Settling Parties filed a
motion to dispense with formal hearings and to
conduct this proceeding on the basis of the written
pleadings. The Librarian denied the motion, but
designated the issue to the CARP for further
consideration under their authority to suspend or
waive the relevant provision of the regulations.
Order, Docket No. 95-1 CARP DD 92-94 (July 25,
1996).

in the written direct cases previously
filed on March 25, 1996. Transcript of
October 4, 1996 Meeting at 33-35.

On December 16, 1996, the
chairperson of the CARP delivered the
Panel’s written report to the Librarian.

The CARP Report

The Panel, after reviewing the written
record, determined that the royalties in
the 1992, 1993, and 1994 Musical Works
Funds should be allocated as follows:

To Mr. Curry: 0.007096% of both the
Writers and Publishers Subfunds in
1992; 0.001608% of both the Writers
and Publishers Subfunds in 1993; and
0.003398% of both the Writers and
Publishers Subfunds in 1994.

To Ms. Evelyn: 0.000084% of only the
Writers Subfund in 1993; and
0.000082% of only the Writers Subfund
in 1994.

To the Settling Parties: 99.992904% of
both the Writers and Publishers
Subfunds in 1992; 99.998308% of the
Writers Subfund and 99.998392% of the
Publishers Subfund in 1993; and
99.99652% of the Writers Subfund and
99.996602% of the Publishers Subfund
in 1994. CARP Report, paras. 71-73.

The Panel utilized the only formula
presented for calculating a claimant’s
share of the royalties. CARP Report,
para. 53. The formula determines each
claimants’ proportionate share of the
royalties as a percentage of the total
song titles sold during a particular year
based on evidence of a claimants’ total
song title sales for that year. Id.

Standard of Review

The Copyright Royalty Tribunal
Reform Act of 1993 created a unique
system of review of a CARP’s
determination. Typically, an arbitrator’s
decision is not reviewable, but the
Reform Act created two layers of review:
The Librarian of Congress, and the Court
of Appeals for the District of Columbia
Circuit. Section 802(f) of the Copyright
Act directs the Librarian to either accept
the decision of the CARP or reject it. If
the Librarian rejects it, he must
substitute his own determination “‘after
full examination of the record created in
the arbitration proceeding.” Id. If the
Librarian accepts it, then the
determination of the CARP has become
the determination of the Librarian. In
either case, through issuance of the
Librarian’s Order, it is his decision that
is subject to review by the Court of
Appeals.

Section 802(f) of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP ‘“‘unless the Librarian
finds that the determination is arbitrary
or contrary to the provisions of this
title.” Neither the Reform Act nor its

legislative history indicates what is
meant specifically by “‘arbitrary,” but
there is no reason to conclude that the
use of the term is any different from the
“arbitrary” standard described in the
Administrative Procedure Act, 5 U.S.C.
706(2)(A).

Review of the case law applying the
APA “‘arbitrary” standard reveals six
factors or circumstances under which a
court is likely to find that an agency
acted arbitrarily. An agency is generally
considered to be arbitrary when it:

(1) Relies on factors that Congress did not
intend it to consider;

(2) fails to consider entirely an important
aspect of the problem that it was solving;

(3) Offers an explanation for its decision
that runs counter to the evidence presented
before it;

(4) Issues a decision that is so implausible
that it cannot be explained as a product of
agency expertise or a difference of viewpoint;

(5) Fails to examine the data and articulate
a satisfactory explanation for its action
including a rational connection between the
facts found and the choice made; or

(6) When the agency's action entails the
unexplained discrimination or disparate
treatment of similarly situated parties.

Motor Vehicle Manufacturers
Association v. State Farm Mutual
Insurance Co., 463 U.S. 29 (1983),
Celcom Communications Corp. v. FCC,
789 F.2d 67 (D.C. Cir. 1986); Airmark
Corp. v. FAA, 758 F.2d 685 (D.C. Cir.
1985).

Given these guidelines for
determining when a decision is
“arbitrary,” prior decisions of the Court
of Appeals for the District of Columbia
Circuit reviewing the determinations of
the former Copyright Royalty Tribunal
(Tribunal) have been consulted. The
decisions of the Tribunal were reviewed
under the “arbitrary and capricious”
standard of 5 U.S.C. 706(2)(A) which, as
noted above, appears to be applicable to
the Librarian’s review of the CARP’s
decision.

Review of judicial decisions regarding
Tribunal actions reveals a consistent
theme: while the Tribunal was granted
arelatively wide “zone of
reasonableness,” it was required to
articulate clearly the rationale for its
decision. See National Association of
Broadcasters v. CRT, 772 F.2d 922 (D.C.
Cir. 1985); Christian Broadcasting
Network v. CRT, 720 F.2d 1295 (D.C.
Cir. 1983); National Cable Television
Association v. CRT, 689 F.2d 1077 (D.C.
Cir. 1982); Recording Industry
Association of America v. CRT, 662 F.2d
1 (D.C. Cir. 1981). As one panel of the
D.C. Circuit succinctly noted:

We wish to emphasize * * * that precisely

because of the technical and discretionary
nature of the Tribunal’s work, we must
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especially insist that it weigh all the relevant
considerations and that it set out its
conclusions in a form that permits us to
determine whether it has exercised its
responsibilities lawfully * * *,

Christian Broadcasting Network, Inc. v.
CRT, 720 F.2d 1295, 1319 (D.C. Cir.
1983), quoting National Cable
Television Association v. CRT, 689 F.2d
1077, 1091 (D.C. Cir. 1982).

Because the Librarian is reviewing the
CARP decision under the same
“arbitrary” standard used by the courts
to review the Tribunal’s decisions, he
must be presented by the CARP with a
detailed rational analysis of its decision,
setting forth specific findings of fact and
conclusions of law. This requirement of
every CARP report is confirmed by the
legislative history to the Reform Act
which notes that a “‘clear report setting
forth the panel’s reasoning and findings
will greatly assist the Librarian of
Congress.” H.R. Rep. No. 286, 103d
Cong., 1st Sess. 13 (1993). Thus, to
engage in reasoned decisionmaking, the
CARP must “weigh all the relevant
considerations and * * * set out its
conclusions in a form that permits {a
determination of] whether it has
exercised its responsibilities lawfully.”
National Cable Television Association v.
CRT, 689 F.2d 1077, 1091 (D.C. Cir.
1982). This goal cannot be reached by
“attempt[ing] to distinguish apparently
inconsistent awards with simple,
undifferentiated allusions to a 10,000
page record.” Christian Broadcasting
Network, Inc. v. CRT, 720 F.2d 1295,
1319 (D.C. Cir. 1983).

It is the task of the Register of
Copyrights to review the CARP report
and make her recommendation to the
Librarian as to whether the report is
arbitrary or contrary to the provisions of
the Copyright Act and, if so, whether,
and in what manner, the Librarian
should substitute his own
determination.

Petitions To Set Aside the Panel’s
Determination

On January 2, 1997, and on January 3,
1997, the two pro se parties filed their
petitions with the Librarian to modify
and/or set aside the decision of the
CARP, along with motions requesting
leave to file the petitions late. See 37
CFR 251.55(a). The Office accepted the
late filings and issued an order
requesting that any replies to the
petitions be filed with the Office no
later than January 17, 1997. Order,
Docket No. 95-1 CARP DD 92-94
(January 3, 1997). The purpose of the
petitions to modify or set aside the
Panel’s determination is to identify
aspects of the Panel’s report which are
arbitrary with respect to record evidence

or contrary to the applicable statutory
provisions.

In her petition, Ms. Alicia Evelyn
enumerated an array of reasons to set
aside the determination of the CARP in
this proceeding, stating that *‘[t]he
panel, in its report, failed to address
matters in controversy * * *.” Petition
to Set Aside the Determination of the
Copyright Arbitration Royalty Panel in
the Above-Referenced Matter Submitted
by Alicia Carolyn Evelyn, Individual,
Pro Se, Claimant (Evelyn Petition) at 2.
The purported controversies which the
CARP failed to address include: (1)
Failure on the part of the Settling Parties
to identify their DART eligible
associates and members and at least one
DART eligible title for the 1992-94
period, Id. at 2; (2) failure on the part
of the Settling Parties to provide data to
individual claimants pertaining to their
DART eligible songs, including, but not
limited to the songs “I'm Counting on
You” and “I Thank You,” Id. at 3; (3)
selection of SoundScan to determine the
extent of record sales rather than use of
performance data, Id. at 7; (4) use by Mr.
Michael Fine4, expert witness for the
Settling Parties, of an incomplete list of
DART eligible songs when evaluating
SoundScan data for record sales of Ms.
Evelyn, Id. at 7; (5) unexplained use of
total record sales, as reported by
SoundScan, for 1992, rather than record
sales for the relevant period, October 28,
1992—December 31, 1992, and
concomitant use of total record sales for
the claimant during this same period,
Id. at 7-8; (6) failure to include record
club sales and/or computer sales in the
calculations for total record sales, Id. at
8; and (7) failure on the part of certain
Settling Parties to fulfill their fiduciary
obligations toward their members. Id. at
9-10.

Whereas Ms. Evelyn’s petition stated
her concerns with certain particularity,
Mr. Curry’s petition to set aside the
panel’s determination rests primarily on
a fundamental assertion that the Settling
Parties never proved their case. Petition
to Set Aside the Determination of the
Arbitration Royalty Panel, submitted by
Eugene Curry (Curry Petition), at 1. Mr.
Curry argues that he had to submit
specific titles of his works and
documentation of record sales whereas
the Settling Parties produced no hard
numbers for the record sales of any
claimant represented by the Settling
Parties. Id. at 2,3,4. Curry further argues
that it was error for Ms. Smith 5 to

+Mr. Fine is the Chicf Executive Officer of
SoundScan, Inc. Witness Affidavit, Settling Parties’
Direct Case.

5Ms. Smith is Vice President of Performing Rights
of Broadcast Music, Inc. Witness Affidavit, Settling
Parties’ Direct Case.

supply Mr. Fine with authorship data
and not present any data on the number
of disseminations of his works through
transmissions, i.e. radio play, id. at 2,
implying that the Panel failed to
properly apply the statutory criteria for
making its determination. Additionally,
Mr. Curry submits that he supplied the
Settling Parties with documentation of
record club sales in support of his
argument that SoundScan was not the
only source of record sales data, nor the
best source, but this information was
not utilized in the final report to adjust
the sales figures. Id. at 4.

In reply, the Settling Parties request
that the Librarian deny Ms. Evelyn’s and
Mr. Curry’s petitions on both procedural
and substantive grounds. The Settling
Parties contend that the Panel’s report
was not arbitrary or contrary to the law,
when analyzed under the applicable
standard of review, and therefore,
should be adopted as filed by the
Librarian. Furthermore, the Settling
Parties oppose the Evelyn and Curry
petitions because each petition failed to
reference applicable sections of the
party’s proposed findings of fact and
conclusions of law. See 37 CFR
251.55(a).

Sufficiency of Ms. Evelyn’s and Mr.
Curry’s Petitions To Modify

Before the Register can address the
issues raised by Ms. Evelyn’s and Mr.
Curry’s petitions to modify the
determination of the Panel, the Register
must first address the contention raised
by the Settling Parties that the petitions
must be dismissed for failure to comply
with section 251.55(a) of the CARP
rules. That section provides that each
petition must “state the reasons for
modification or reversal of the panel’s
determination, and shall include
applicable sections of the party’s
proposed findings of fact and
conclusions of law.” 37 CFR 251.55(a).

Review of Ms. Evelyn’s and Mr.
Curry’s petitions reveals that neither
comply with the second part of the rule
which requires identification of
applicable portions of a petitioner’s
proposed findings of fact and
conclusions of law. The purpose of this
requirement is to enable the Register,
and the Librarian, to locate those
portions of the testimony that support
each party’s petition. However, absent a
showing of bad faith, the remedy for
failure to comply with the requirement
is not dismissal of a party’s petition to
modify. Rather, the remedy is for the
Register to direct the offending party to
amend his or her petition to include
identification of the applicable portions
of their proposed findings of fact and
conclusions of law. This approach,
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however, is not necessary in this
proceeding because the record is
relatively small. Therefore, Ms. Evelyn’s
and Mr. Curry’s petitions to modify
were accepted.

Review of the CARP Report

In reviewing the determination of a
CARP, the Register is required to
confine her consideration to the record
of the proceeding. 17 U.S.C. 802(f). The
record in this proceeding consists solely
of the written direct cases of the Settling
Parties, Ms. Evelyn, and Mr. Curry.
Consequently, despite the protestations
of Ms. Evelyn and Mr. Curry, the
Register will not address issues raised in
their petitions to modify which go
beyond the evidence presented in the
written direct cases.

The Register’s review is in three parts:
(1) An analysis of the statutory criteria
to be used in the current proceeding; (2)
an analysis of the methodology adopted
by the Panel to implement the statutory
criteria; and (3) an analysis of the
application of the adopted methodology
to the record evidence.

1. Statutory criteria. The Audio Home
Recording Act of 1992 clearly delineates
the statutory criteria to be considered
when making a distribution of DART
royalties. Specifically, a CARP may only
consider “the extent to which, during
the relevant period * * * each musical
work was distributed in the form of
digital musical recordings or analog
musical recordings or disseminated to
the public in transmissions.” 17 U.S.C.
1006(c)(2). While a CARP is limited to
these two statutory criteria in
determining a DART royalty
distribution, the statute does not require
the application of both criteria. Thus, in
circumstances where the parties to a
DART distribution have presented
evidence as to only one of the criteria,
there is no requirement that a CARP
request evidence as to the second
criteria as well.

In this proceeding, the parties
presented credible evidence only as to
the distribution criteria (record sales).®
The Register concludes that the Panel
acted properly in basing its
determination solely on the evidence of
record sales, and was not required to
take record evidence as to the
dissemination of musical works in
transmissions when no such evidence
was submitted by the parties. Further,
the Register determines that the Panel

6The Panel found that while the Settling Parties
and Mr. Curry did not present any evidence of
performances, the evidence presented by Ms.
Evelyn as to performances of her works was not
competent. Report, paras. 46—47. After reviewing
the record, the Register concludes that this
determination by the Panel was not arbitrary.

acted properly by refusing to consider
evidence presented by Ms. Evelyn and
Mr. Curry that was not relevant to the
section 1006(c)(2) criteria. See, CARP
Report, para. 52.

2. Methodology. The Settling Parties
presented the only systematic method
for determining the distribution of the
royalties in the Musical Works Funds.
The formula divided the total song title
sales credited to a claimant during a
particular year by the total song titles
sold during the same year. This
calculation determines the claimant’s
proportionate share of the royalties for
that period of time. The Panel found
this formulation acceptable for making
its determination because it allows each
claimant to receive credit for actual
sales during the relevant period. CARP
Report, para. 54. Additionally, the Panel
noted that Ms. Evelyn and Mr. Curry
failed to propose any alternative
systematic method or formula for
calculating a claimant’s share of the
royalties. CARP Report, paras. 40 and
48.

Although neither Ms. Evelyn nor Mr.
Curry challenge the Settling Parties’
formula for determining each claimant’s
share of the royalties, Mr. Curry does
challenge application of the formula
solely to himself and Ms. Evelyn,—that
is, not the Settling Parties. The Register
concludes that the Panel did not act
arbitrarily by using the formula to
determine Mr, Curry’s and Ms. Evelyn’s
proportionate share of the royalties from
actual sales data. First, the Panel found
that the Settling Parties represent all
claims except those of Mr. Curry and
Ms. Evelyn. CARP Report, paras. 36 and
37. Second, based on this finding and
application of the simple mathematical
concept that the sum of the parts must
equal the whole, the Panel accepted the
presentation of evidence for the two
individual claimants’ share of the
royalties and deducted this sum from
100% to determine the Settling Parties’
share of the royalties. CARP Report,
para. 69. Such an approach is logical
and consistent and was fully within the
discretion of the Panel.

Ms. Evelyn raises a second challenge
to the methodology utilized by the
Panel. Specifically, she challenges the
fact that the Panel considered the total
sales figures for 1992, rather than only
those sales which occurred during the
time period that the Audio Home
Recording Act was in effect (October 28,
1992 to December 31, 1992). The
Register determines that this challenge
is not fatal to the Panel’s action. First,
Ms. Evelyn did not file a claim to DART
royalties for 1992, and her distribution
is not affected by the Panel’s
determination for 1992. Second, there is

no evidence in the record that suggests
that the Panel could have ascertained
the universe of record sales, and the
sales of Mr. Curry, for the period from
October 28, 1992, through December 31,
1992. Nevertheless, the Panel
determined Mr. Curry’s percentage
claim from the annual sales data under
an apparent assumption that record
sales occurred at the same rate
throughout 1992. A careful review of the
record reveals no evidence suggesting
that the rate of record sales during the
effective period of the Audio Home
Recording Act was statistically different
from the rate of sales throughout the
remainder of the calendar year.
Consequently, the Register finds the
Panel’s use of the annual sales figures
not arbitrary, although evidence of
record sales from this period would
have provided the ideal precision for
application of the formula. See,
National Association of Broadcasters v.
Copyright Royalty Tribunal, 675 F.2d
367, 379 n.10 (D.C. Cir. 1982)
(Tribunal’s findings acceptable “though
of less than ideal clarity,” so long as
“the path which the agency follows can
reasonably be discerned.”).

3. Application of Methodology to
Record Evidence. The Register finds that
the Panel did act arbitrarily in
determining Mr. Curry’s 7 share of the
1992, 1993, and 1994 Publishers
Subfunds. The Panel erred by
determining that Mr. Curry, as writer,
and Mr. Curry, as publisher, were to
receive the same award.

In determining Mr. Curry’s record
sales for the Writers Subfunds, the Panel
prorated his sales based on his
percentage contribution as author to
each musical work. For example, the
Panel accorded Mr. Curry credit for one-
half, 50%, of the total record sales for
the musical work “Burnin” because he
was the co-author of the work. CARP
Report, para. 34. While this approach is
appropriate in determining Mr. Curry’s
share of the Writers Subfunds, it is
contrary to the evidence in determining
his share of the Publishers Subfunds.
There is no evidence in the record
which demonstrates that Mr. Curry was
entitled to anything less than a one
hundred percent publishing interest
from the sales of the musical works
credited to him by the Panel for the
Publishers Subfunds. The Register is,
therefore, recommending that Mr.
Curry’s award for the 1992-1994
Publishers Subfunds be adjusted to
reflect a one hundred percent

7In his capacity as sole representative of Tajai
Musie, Inc., Mr. Curry filed claims to the 1992,
1993, and 1994 Publishers Subfunds.
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publishing interest for Mr. Curry as sole
representative of Tajai.

One final point raised by Mr. Curry
and Ms. Evelyn concerns the use of
SoundScan as the definitive source of
record sales data. The Report, however,
clearly indicates that the Panel did
consider evidence submitted by Mr.
Curry regarding sales through record
companies, and that after due
consideration, the Panel rejected the
evidence because he failed to provide
the universe of record sales for these
companies during the relevant time.
CARP Report, para. 40. The Panel’s
decision to reject the record sales data
submitted by Mr. Curry and rely upon
the SoundScan data was not arbitrary.

Similarly, Ms. Evelyn’s contention
that the Settling Parties failed to provide

additional data concerning additional
DART eligible songs is without merit.
The Panel carefully analyzed her direct
case and found no credible evidence of
sales or performances in the U.S. during
the relevant period, CARP Report, paras.
41-48; the Panel did credit her with
sales of musical works introduced by
the Settling Parties. CARP Report, para.
35. Furthermore, the Register notes that
the evidence presented by the Settling
Parties, and adopted by the Panel, for
record sales of Ms. Evelyn and Mr.
Curry credit them both with greater
sales than the evidence they presented
in their written direct cases, thereby
increasing the size of their respective
awards. CARP Report, para. 62 and 64.
As discussed earlier in this Order, the
Librarian’s scope of review is very

narrow. The limited scope certainly
does not extend to reconsideration of
the relative weight to be accorded
particular evidence, and the Librarian
cannot second guess a CARP’s balance
and consideration of the evidence,
unless it runs counter to the evidence
presented to it. Motor Vehicle
Manufacturers Association v. State
Farm Mutual Auto Insurance Co., 463
U.S. 29, 43 (1983).

Conclusion

For the above stated reasons, the
Register recommends that the following
should be the percentages for the
distribution of the royalties in the 1992,
1993, and 1994 Musical Works Funds:

1992 1993 1994
Writers Publishers Writers Publishers Writers Publishers
00.007096 00.014745 00.001608 00.003802 00.003398 00.007066
NA NA 00.000084 NA 00.000082 NA
99.992904 99.985255 99.998308 99.996198 99.99652 99.992934
Total ..o 100.00 100.00 100.00 100.00 100.00 100.00

II. Order of the Librarian of Congress

Having duly considered the recommendation of the Register of Copyrights regarding the report of the Copyright
Arbitration Royalty Panel in the distribution of the 1992-1994 Musical Works Funds, the Librarian of Congress fully
endorses and adopts her recommendation to accept the Panel’s decision in part and reject it in part. For the reasons
stated in the Register's recommendation, the Librarian js exercising his authority under 17 U.S.C. 802(f) and is issuing
an order setting the distribution of the royalties in the 1992-1994 Musical Works Funds.

Wherefore, it is ordered that the royalties in the 1992-1994 Musical Works Funds shall be distributed according

to the following percentages:

1992 1993 1994
Writers Publishers Writers Publishers Writers Publishers
Curry 00.007096 00.014745 00.001608 00.003802 00.003398 00.007066
Evelyn NA NA 00.000084 NA 00.000082 NA
Settling Parties 99.992904 99.985255 99.998308 99.996198 99.99652 99.992934
Total ..oovveeeeiiieeeeecceen 100.00 100.00 100.00 100.00 100.00 100.00

As provided in 17 U.S.C. 802(g), the
period for appealing this Order to the
United States Court of Appeals for the
District of Columbia is 30 days from the
effective date of this Order.

Dated: February 3, 1997.

Marybeth Peters,
Register of Copyrights.
Approved by:
James H. Billington,
The Librarian of Congress.
[FR Doc. 97-3316 Filed 2—-11-97; 8:45 am]
BILLING CODE 1410-33-P

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[Notice (97-013)]

Government-Owned Inventions,
Available for Licensing

AGENCY: National Aeronautics and
Space Administration.

ACTION: Notice of availability of
inventions for licensing.

SUMMARY: The inventions listed below
are assigned to the National Aeronautics
and Space Administration, have been
filed in the United States Patent and
Trademark Office, and are available for
licensing.

Copies of patent applications cited are
available from the Office of Patent
Counsel, Goddard Space Flight Center.
Claims are deleted from the patent
applications to avoid premature
disclosure.

DATES: February 12, 1997.

FOR FURTHER INFORMATION CONTACT:

Guy M. Miller, Patent Counsel, Goddard
Space Flight Center, Mail Code 204,
Greenbelt, MD 20771; telephone (301)
286-7351.

NASA Case No. GSC-13,524-2: A
Dual Amplitude and Dual-Time-of
Flight Ultrasonic Imaging System;

NASA Case No. GSC—13,681—1: Low
Cost GPS Receiver;

NASA Case No. GSC-13,708-1:
Segmented Cold Cathode Display Panel;
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Curry v. Librarian of Congress,
172 F.3d 919, 1998 WL 794890 (D.C. Cir. Nov. 4, 1998)
(pet. for review denied sub nom.)




[ paAxDATE
Al ' - e A

ﬂiniuﬁ States (ourt of c@\tjaazﬂ%‘q. .

- PRS- 3 IS oy e e e

e L LU 8 FOR THE DISTRICT OF COLUMBIA CIRCUIT e A 0T 79

PO, Y

No. 97-1119 Sep‘ﬁﬁﬁﬁ"é’? Tdrady 1998 |

—__ crder on Costs :

Eugene Curry,
Petitioner UKITED STATES COURT OF APPEALS
. FOR DISTRICT OF COLUMBIA CIRCUIT
Librarian of Congress and Register of Copyrights, FILED NOV - & 1998
Respondents :
CLERK

Broadcast Music, Inc., et al,,
Intervenors

Consolidated with 97-1136, 97-1143

ON PETITION FOR REVEW OF AN ORDER
OF THE LIBRARIAN OF CONGRESS

BEFORE: Silberman, Henderson, and Tatel, Circuit Judges

JUDGMENT

These consolidated petitions for review of the orders of the Librarian of
Congress, filed May 9, 1996 and February 12, 1997, were considered on the briefs and
the appendices filed by the parties. The court has determined that the issues
presented occasion no need for an opinion. See D.C. Cir. Rule 36(b). It is

ORDERED AND ADJUDGED that the petitions for review, insofar as they are
against the Registrar of Copyrights, be dismissed. Seg i '
v, Librarian of Congress, 146 F.3d 807, 923 (1998) (17 U.S.C. § B02(g) limits court's
review to Librarian's decisions). ltis

FURTHER ORDERED AND ADJUDGED that the petitions for review against the

Librarian.of Congress. be denied. See Nali , 146 F.3d at 918,

924 (noting exceptionally deferential standard of review:; award will be upheld if
Librarian offers facially plausible explanation bearing rational relationship to record
evidence). The court finds nothing in petitioners’ claims warranting modification or
remand of the Librarian's orders on review.

Billx of cost must be filed within 14 days aoftex
entry of judgment The Court looks with disfavor
upon motions to tile bills of costs cut of time. -

AARC Direct Case, Appendix 3 - 1
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The Clerk is directed to withhold issuance of the mandate herein until seven
days after disposition of any timely petition for rehearing. See D.C. Cir. Rule 41.

Per Curiam
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United States Court of Appeals

For THE DISTRICT OF Corumsia CIRCUIT

No. 97-11 19

Eugene Curry,
Petitioner

V.

Librarian of Congress and Register of Copyrights,
Respondents

Broadcast Music, Inc., et al.,
: Intervenors

Consolidated with 97-1136, 97-1143

September Term, 1998

T/NIED STAiE5 COURT OF APPEALS
FOR DISTRICT OF COLUMBIA CIRCUIT

FlLED\—EB -4 199:\

CLERK

BEFORE: Edwards, Chief Judge; Wald, Silberman, Williams,
Ginsburg, Sentelle, Henderson, Randolph, Rogers, Tatel
and Garland, Circuit Judges

ORDER

Upon consideration of the Petitions for Reheariné En Banc of petitioners Ev.elyn
and Cannings, and the absence of a request by any member of the court for a vote, itis

ORDERED that the petitions be denied,

Per Curiam

=k A
0y

'™ FEB 051999 .

T | ' BY:

| DRINKER 3015 & €A LLP |

FOR THE COURT:

Mark J. Langer, Clerk

Robert A. Bonner
Deputy Clerk

AARC Direct Case, Appendix 4 - 1



In the Matter of
Distribution of 2007-2011
Digital Audio Recording Royalty Funds
CONSOLIDATED Docket No. 2008-3
CRB DD (2007-2011 SRF)
AARC Direct Case

APPENDIX 5

On Pet. for Review of an order of the Librarian of Congress,
Cannings v. Librarian of Congress,
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(pet. for review denied sub nom.)




United States Court of Appeals, District of Columbia Circuit.
James CANNINGS, Petitioner
V.
LIBRARIAN OF CONGRESS and REGISTER OF COPYRIGHTS, Respondents
AMERICAN SOCIETY OF COMPOSERS, Authors and Publishers, et al., Intervenors
No. 98-1250.
March 2, 1999.
On Petition for Review of an Order of the Librarian of Congress.

Before WALD, RANDOLPH, and GARLAND, Circuit Judges.

JUDGMENT
PER CURIAM.

*] This petition for review of an order of the Librarian of Congress was
considered on the briefs and appendices filed by the parties. The court has
determined that the issues presented occasion no need for an opinion. See
D.C.Cir.

Rule 36(b). It is

ORDERED AND ADJUDGED that the petition for review, insofar as it is against the
Register of Copyrights, be dismissed. See National Ass'n of Broadcasters v.
Librarian of Congress, 146 F.3d 907, 923 (1998) (17 U.S.C. s 802(g) limits
court's

review to Librarian's decisions). It is

FURTHER ORDERED AND ADJUDGED that the petition for review against the
Librarian

of Congress be denied. See National Ass'n of Broadcasters, 146 F.3d at 918, 924
(noting exceptionally deferential standard of review; award will be upheld if
Librarian offers facially plausible explanation bearing rational relationship
to

record evidence). The Librarian's decision to adopt the Copyright Arbitration
Royalty Panel's ("CARP") method for calculating the amount of royalties was
rational. The CARP reasonably selected the internal distribution methodology of
Broadcast Music, Inc., as the best available evidence of a simulated market. In
addition, the Librarian's refusal to award pre~judgment interest was rational,
given the lack of precedent for such an award.

The Clerk is directed to withhold issuance of the mandate herein until seven
days after disposition of any timely petition for rehearing or petition for
rehearing en banc. See D.C.Cir. Rule 41.

C.A.D.C.,1999.

Cannings v. Librarian of Congress and Register of Copyrights

194 F.3d 173, 1999 WL 187767 (C.A.D.C.), 338 U.S.App.D.C. 383

END OF DOCUMENT
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= - Hnidd States Qaurt of Appeals
FOR THE DISTRICT OF COLUMBALA ClRCuIT

E—

No. 01-1117 . September Term, 2000

Filad On. | IMITEDSTATES CUURT OF APPEALS |
. rad Lz <OR DISTRICT OF COLUMBIA CIRCUIT
Alicia Carolyn Evelyn, ‘

Petitioner FLED) “AFR 2 5 2001 ’
V. : .

CLERK

Librarian of Congress,
' Respondent

QRDER
Upon consideration of pelitioner's motion to dismiss petition for review , itis
ORDERED that the motion be granted and this case is hereby dismissed.
The Clerk is directed to transmit forthwith to the respondent a certified copy of

this order in lieu of formal mandate.

FOR THE COURT:
Mark J. Langer, Cierk '

BY: (/?MW

Robert A. Behner
Deputy Clerk

4 True ocopy:

United States Court/of Appeals
Toy the Ni at _Cdl}mbia Circuit

Deputy Clerk

By: '

TOTAL P.@2
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ADDRESSES: The full text of the CARP’s
report to the Librarian of Congress is
available for inspection and copying
during normal business hours in the
Office of the General Counsel, James
Madison Memorial Building, Room LM—
403, First and Independence Avenue,
SE, Washington, DC, 20559-6000.

FOR FURTHER INFORMATION CONTACT:
David O. Carson, General Counsel, or
Tanya M. Sandros, Senior Attorney,
Copyright Arbitration Royalty Panel
(“CARP”"), PO Box 70977, Southwest
Station, Washington, DC 20024.
Telephone: (202) 707-8380. Telefax:
(202) 252-3423.

SUPPLEMENTARY INFORMATION:

Background

The Audio Home Recording Act of
1992, Public Law No. 102-563, requires
manufacturers and importers of digital
audio recording devices and media
which are distributed in the United
States to pay royalty fees to the
Copyright Office. Upon receipt, the
Copyright Office deposits these fees
with the Treasury of the United States.
17 U.S.C. 1005.

Interested copyright parties must file
a claim to these fees each year during
January and February to establish their
entitlement to a portion of the funds.
How these funds are distributed to the
various interested copyright parties is
decided either by the parties or by Order
of the Librarian, following a distribution
proceeding conducted by a Copyright
Arbitration Royalty Panel (“CARP”). 17
U.S.C. 1007.

On May 4, 1999, the Copyright Office
requested comments from the interested
copyright parties as to the existence of
controversy concerning the distribution
of the DART royalty fees in the 1995,
1996, 1997 and 1998 Musical Works
Funds, and notices of intent to
participate in any proceeding to
determine the distribution of these
funds. In addition, the Office
announced that it was consolidating the
consideration of the distribution of the
1995-1998 Musical Works Funds into a
single proceeding in order to have
sufficient funds to cover the cost of an
arbitration proceeding. 64 FR 23875
(May 4, 1999).

Ten parties filed comments on the
existence of controversies and notices of
intent to participate in this proceeding:
Broadcast Music, Inc. (“BMI"); the
American Society of Composers,
Authors and Publishers (‘“‘ASCAP”);
SESAC, Inc. (“SESAC”); the Harry Fox
Agency (“HFA"); the Songwriters Guild
of America (“SGA™"); and Copyright
Management, Inc. (“CMI”) (collectively,
the “‘Settling Parties”); Carl

DeMonbrun/Polyphonic Music, Inc.
(*“DeMonbrun’’); James Cannings/Can
Can Music (“Cannings’); Alicia Carolyn
Evelyn (‘“‘Evelyn”); and Eugene
“Lampchops” Curry/Talai Music, Inc.
(“Curry”).

Prior to the commencement of the
proceeding, Cannings and DeMonbrun
notified the Office that they had settled
their claims with the Settling Parties
and that they were withdrawing from
the proceeding. See Notices of
Settlement and Withdrawals of Claims
in Docket N0.99-3 DD 95-98 (dated
November 10, 1999). This settlement
resolved the remaining controversy over
the distribution of the 1996 Musical
Works Funds and left Evelyn’s claim to
a share of the royalty fees in the 1995,
1997 and 1998 Writer's Subfunds and
Curry’s claim to a share of the royalty
fees in both the 1995 and 1997 Writer’s
and Publisher’s Subfunds to be
determined.

Each of the three participants filed his
or her direct case with the Office on
November 15, 1999, commencing the
45-day precontroversy discovery period.
In addition, the Settling Parties filed a
motion to dispense with formal hearings
and to conduct the proceeding on the
basis of written pleadings alone and a
motion for full distribution of those
funds not in controversy and a partial
distribution of all remaining DART
royalties.

The Copyright Office granted the
motion for a full distribution of those
royalty fees that were no longer in
controversy and granted in part the
request for a partial distribution of the
remaining funds. See Order in Docket
No. 99-3 CARP DD 95-98 (December
22, 1999). However, the Office did not
rule on the motion to dispense with
formal hearings, choosing instead to
designate the issue to the CARP. Id.

On April 10, 2000, the Copyright
Office announced the names of the three
arbitrators chosen for this proceeding
and the initiation of the 180-day
arbitration period in a Federal Register
notice. 65 FR 19025 (April 10, 2000).
Shortly thereafter, the Chairperson of
the panel resigned due to a perceived
conflict of interest. Consequently, the
Office suspended the 180-day period
from May 16, 2000, until June 16, 2000,
and a new chairperson was selected
during this period in accordance with
37 CFR 251.6(f).

The first meeting between the parties
and the arbitrators took place on June
19, 2000. The purpose of this initial
encounter was to set the schedule for
the proceeding and to resolve the two
remaining procedural issues: whether to
grant the Settling Parties’ motion to
suspend formal hearings and proceed on

the basis of the formal record only and
whether to allow the filing of a written
rebuttal case. The CARP heard oral
argument from the parties on these
issues that day; and based upon these
hearings, the Panel decided *‘to waive
the requirement of oral evidentiary
hearings, to proceed upon the written
record alone, and to permit the filing of
written rebuttal cases.” CARP Report,
q[ 24. See Order in Docket No. 99-3
CARP DD 95-98 (June 19, 2000). The
Panel delivered its final report to the
Copyright Office on November 9, 2000.

The Panel’s Report

Based upon the evidence offered in
the written record, the Panel determined
that the royalties in the 1995, 1997, and
1998 Musical Works Funds should be
distributed as follows:

To Mr. Curry: 0.001966% of both the
1995 Writers and Publishers Subfunds;
and 0.001027% of both the 1997 Writers
and Publishers Subfunds.

To Ms. Evelyn: 0.000614% of the
1995 Writers Subfund; 0.000130% of
the 1997 Writers Subfund and
0.000144% of the 1998 Writers
Subfund.

To the Settling Parties: 99.997420% of
the 1995 Writers Subfund and
99.998034% of the 1995 Publishers
Subfund; 99.998843% of the 1997
Writers Subfund and 99.998973% of the
1997 Publishers Subfund; and
99.999856% of the 1998 Writers
Subfund.

As in the prior proceeding to
determine the distribution of the 1992~
1994 Musical Works Funds, the CARP
adopted the Settling Parties’
methodology which gives Curry and
Evelyn a share of the royalty fees from
a particular subfund based upon the
percentage of their song titles sold
during the relevant time period. The
Settling Parties receive all remaining
royalty fees because they represent the
interests of the remaining copyright
owners entitled to receive a portion of
these funds.

Standard of Review

Section 802(f) of the Copyright Act
directs that the Librarian shall adopt the
report of the CARP “‘unless the Librarian
finds that the determination is arbitrary
or contrary to the applicable provisions
of this title.” The Librarian of Congress
has discussed his narrow scope of
review in great detail in prior decisions
and concluded that the use of the term
“arbitrary” in this provision is no
different than the “arbitrary’’ standard
described in the Administrative
Procedures Act, 5 U.S.C. 706(2)(A). See
63 FR 49823 (September 18, 1998); 63
FR 25394 (May 8, 1998); 62 FR 55742
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(October 28, 1997); 62 FR 6558
(February 12, 1997); 61 FR 55653
(October 28, 1996). Thus, the standard
of review adopted by the Librarian is
narrow and provides that the Librarian
will not reject the determination of a
CARP unless its decision falls outside
the ““zone of reasonableness’ that had
been used by the courts to review
decisions of the Copyright Royalty
Tribunal. See National Cable Television
Ass’n v. Copyright Royalty Tribunal, 724
F.2d 176, 182 (D.C. Cir. 1983).
Moreover, based on a determination by
the Register and the Librarian that the
Panel’s decision is neither arbitrary or
contrary to law, the Librarian will adopt
the CARP’s determination even if the
Register and the Librarian would have
reached conclusion different from the
conclusions reached by the CARP.

The U.S. Court of Appeals for the
District of Columbia has stated,
however, that the Librarian would act
arbitrarily if “‘without explanation or
adjustment, he adopted an award
proposed by the Panel that was not
supported by any evidence or that was
based on evidence which could not
reasonably be interpreted to support the
award.” See National Ass’n of
Broadcasters v. Librarian of Congress,
146 F.3d 907, 923 (D.C. Cir. 1998).

For this reason, the Panel must
provide a detailed rational analysis of
its decision, setting forth specific
findings of fact and conclusions of law.
See National Cable Television Ass’nv.
Copyright Royalty Tribunal, 689 F.2d
1077, 1091 (D.C. Cir. 1992), (requiring
Copyright Royalty Tribunal to weigh all
relevant considerations and set out its
conclusions in a form that permits the
court to determine whether it has
exercised its responsibilities lawfully).

It is then the task of the Register to
review the Panel’s report and make her
recommendation to the Librarian as to
whether it is arbitrary or contrary to the
provisions of the Copyright Act and, if
so, whether and in what manner, the
Librarian should substitute his own
determination.

Review of the CARP Report
a. Determination of the Panel

The Panel found that the Settling
Parties are entitled to 100% of the funds
in the 1995, 1996, 1997, and 1998
Musical Works Funds minus the
amount owed to Curry and Evelyn. The
methodology used to determine Curry’s
and Evelyn’s shares is identical to the
method used to determine the
distribution of the 1992, 1993, and 1994
Musical Works Funds in an earlier
proceeding. See 62 FR 6558 (February
12, 1997). It is a simple arithmetic

calculation which determines each
individual claimant’s share by
calculating the number of song titles
credited to the claimant and sold in year
X and dividing that figure by the total
number of song titles sold that year.
This computation represents the
claimant’s proportionate share of the
total royalties in year X.

The Panel adopted the Settling
Parties’ formula, in part, because Curry
and Evelyn, while objecting to the use
of this same formulation, failed to offer
any alternative systematic method or
formula for calculating each party’s
share of the royalties. CARP Report
991 38, 59. Instead, both Curry and
Evelyn suggested that each of them is
entitled to 1% of the royalty fees
collected for any year to which they
filed a claim. The Panel rejected this
proposal because it fails to explain why
two individual claimants are entitled to
1% of the annual funds when the total
claimant pool numbers in the
thousands. “‘If each of the thousands of
claimants represented in this
proceeding were to receive 1% of the
DART royalties available for
distribution, the total claimed would
quickly exceed 100%.” CARP Report
q59.

Evelyn and Curry, however, do not
accept the Settling Parties’ contention
that they represent thousands of
claimants, arguing in their respective
filings that the organizations and
associations comprising the Settling
Parties cannot represent individual
claimants and act as their agent in these
proceedings. See Curry’s Direct Cast at
2; Evelyn's Rebuttal Case at q[q[ 1-9;
Evelyn Petition at 1-2.

The Panel considered these
allegations and found that the Settling
Parties are ‘‘interested copyright
parties,” pursuant to 17 U.S.C. 1001(7)
and may act as agents for their members.
CARP Report [ 74. The Panel noted that
an agency relationship is established for
the purpose of a DART proceeding
when an association or organizations
files a DART claim on behalf of its
members in accordance with § 259.2(c)
of the Copyright Office rules. This
provision requires an organization or
association, which acts as a common
agent on behalf of the members of its
organization, to obtain separate, specific
and written authorization from each of
its members or affiliates in order to file
a DART claim; and it further requires
that each claim list the name of each
individual songwriter and music
publisher on whose behalf the
organization is filing its claim. CARP
Report [75; see also, 37 CFR 259.2(c)
and 259.3(d). Based on these written
expressions of the agency relationship,

the CARP found that each of the Settling
Parties has the authority to act as an
agent for the members listed in the
claims.

The CARP then examined the record
evidence and the Settling parties’
formula for calculating Evelyn’s and
Curry’s share. First, it considered the
Settling Parties’ use of SoundScan data
to establish the universe of record sales
for each year, including testimony from
Michael Fine, co-founder and chief
executive of SoundScan. It weighted
Fine's testimony, which identified
Sound Scan as a premier independent
online information system that tracks
music sales throughout the United
States, against challenges from Evelyn
and Curry, who argued that the
SoundScan data was incomplete
because it did not include record club,
computer and foreign sales figures.
CARP Report q[q[32-33, 62. It found that
Evelyn and Curry were correct to
conclude that inclusion of such data
would indeed increase their total record
sales, but went on to note that it would
also increase the total record sales
figures for other claimants. It then
accepted the Settling Parties’ conclusion
that adding to the universe of sales
would in all likelihood decrease the
amount of Evelyn’s and Curry’s awards.
CARP Report q[ 62. The Panel also
rejected Curry’s and Evelyn’s assertion
that the total record sales figures should
be adjusted to include foreign record
sales because it determined that such
sales are not compensable under the
Audio Home Recording Act. CARP
Report [ 62. Furthermore, and more
importantly, the CARP found that
neither Curry nor Evelyn offered an
alternative mechanism to use of the
SoundScan data for figuring out how
many records sales occurred. CARP
Report 9] 50-53, 62, 68—69. Thus,
finding not other basis for determining
the universe of total record sales in the
written record, the Panel accepted the
testimony of Michael Fine and his
methodology for determining the total
number of record sales in any given
year. CARP Report q[33.

Next, the Panel scrutinized the
evidence used to determine the number
of record sales of Curry’s and Evelyn’s
works. First, it found that Curry and
Evelyn had submitted no evidence into
the record of either record sales or
performances of their works. This meant
that the Settling Parties offered the only
evidence on the number of record sales
garnered by these claimants. CARP
Report [ 64—65, 70. To make this
determination, the Settling parties first
identified the names of the record titles
to which Curry and Evelyn have a claim
for purposes of this proceeding by
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reference to the list of titles identified
for each claimant in the prior DART
distribution proceeding, see Panel’s
Report in Docket No. 95—-1 CARP DD
92-94 at I[4[ 34, 35, the songs listed on
the DART claims, and by conducting a
search of the allmusic.com website.!
Next, the Settling Parties identified the
albums and singles which included
these works by searching these titles in
Phonolog, an industry standard
directory that lists all records, CDs,
cassettes, albums and singles issued in
the United States. CARP Report J[q[ 38—
40. Once the titles were identified, it
was a simple matter to use the
SoundScan data to determine the
number of unit sales per work for each
year in controversy. CARP Report
qq44-47.

The CARP found that the evidence
introduced by the Settling Parties
identifying and quantifying the works of
Evelyn and Curry was the only credible
evidence in the record upon which to
make a determination. CARP Report
qq 63—72. In fact, the Panel found that
the Settling Parties credited Evelyn and
Curry with more than their actual
percentage entitlement because no
adjustment was made to reflect the co-
authorship or co-publication of certain
works. CARP Report 9[63. Thus, it
adopted the evidence and conclusions
offered by the Settling Parties and based
its determination of Evelyn’s and
Curry’s shares of the royalty fees on the
Settling Parties’ methodology. The
CARP did so with full knowledge that
the methodology had been used in the
previous DART distribution proceeding
and found to be “‘logical and consistent”
by the Librarian of Congress and
reviewed with approval by the United
States Court of Appeals for the District
of Columbia. CARP Report J[q[ 78-79.

b. Petitions To Modify or Set Aside the
Panel’s Determination

1. Evelyn’s Petition: Section 251.55(a)
of the rules provides that “[a]ny party to
the proceeding may file with the
Librarian of Congress a petition to
modify or set aside the determination of
a Copyright Arbitration Royalty Panel
within 14 days of the Librarian’s receipt
of the panel’s report of its
determination.” 37 CFR 251.55(a).
Replies to petitions to modify are due 14
days after the filing of the petitions. 37
CFR 251.55(b).

Section 251.55 of the rules assists the
Register of Copyrights in making her
recommendation to the Librarian, and
the Librarian in conducting his review

1 This website provides public access to a
comprehensive database of information regarding
recording artists, albums, and songs.

of the CARP’s decision by allowing the
parties to the proceeding to raise
specific objections to a CARP’s
determination. As required by section
802(f) of the copyright Act, if the
Librarian determines that the Panel in
this proceeding has acted arbitrarily or
contrary to the provisions of the
Copyright Act, he must “after full
examination of the record created in the
arbitration proceeding, issue an order
setting the * * * distribution of fees.”
17 U.S.C. 802(f).

Evelyn, who appeared pro se in this
proceeding on behalf of herself, filed a
petition to modify. Her petition attacks
the Panel’s report on three basic points.
First, as a threshold issue, she claims
that the entities comprising the Settling
Parties, particularly the performing
rights organizations and Gospel Music
Coalition, have not properly filed claims
to the DART royalties on behalf of their
members. Evelyn Petition at 1-3.
Second, she argues that the Panel
disregarded statements and evidence
offered by herself and Curry which
contested and disproved the Settling
Parties’ findings of fact and conclusions
of law. Id. at 4-5, 8. And third, she lists
a number of perceived procedural
irregularities that she claims led to
disparate treatment of the individual
claimants: (1) Acceptance by the Office
of the Settling Parties’ direct case which
she asserts was not filed in accordance
with the governing regulations; (2)
return of her rebuttal case which was
submitted during the 45-day
precontroversy discovery period; and (3)
failure of the CARP to request additional
information from her to substantiate her
claim. Id. at 5-6, 8.

Curry, the other individual claimant
participating in this proceeding, did not
file a petition to modify.

2. Settling Parties’ Reply to Evelyn
Petition to Modify: Settling Parties
oppose the Bvelyn petition on both
procedural and substantive grounds.
They contend that the petition is
substantively deficient because it does
not demonstrate in what way the CARP
report is either arbitrary or contrary to
law—the standard of review to be used
by the Librarian in his review of the
Panel’s report. See 17 U.S.C. 802(f). In
making this point, the Settling Parties
addresses each of the legal issues raised
by Evelyn.

The Settling Parties also argue that the
Librarian should reject Evelyn’s petition
because it fails to reference applicable
sections of her proposed findings of fact
and conclusions of law, as required
under § 251.55(a) of title 37 of the Code
of Federal Regulations. They argue that
failure to correctly reference her filings
shows an apparent willful disregard for

the requirements of the rule and
warrants dismissal of the Petition.
Settling Parties’ Reply at 11-12.

3. Sufficiency of Evelyn’s Petition:
Before the Register can address the
issues raised by Evelyn’s petition to
modify the determination of the Panel,
the Register must first address the
Settling Parties’ argument that the
petition warrants dismissal for failure to
comply with § 251.55(a) of the CARP
regulations. That section provides that
each petition must “state the reasons for
modification or reversal of the panel’s
determination, and shall include
applicable sections of the party’s
proposed findings of fact and
conclusions of law.” 37 CFR 251.55(a).

The purpose of this requirement is to
enable the Register and the Librarian to
locate those portions of the testimony
and filings that support a party’s
petition. Absent a showing of bad faith,
the remedy for failure to comply with
the regulation is an order from the
Register, directing the offending party to
amend his or her petition and include
the proper citations to the relevant
sections of the party’s proposed findings
of fact and conclusions of law. See 62
FR 6560 (February 12, 1997).

The Settling Parties point out that
Evelyn had encountered the rule in the
previous proceeding to determine the
distribution of the 1992-1994 DART
royalty fees and argue that her
“apparent willful disregard for the
requirements imposed by Rule 251.55
warrants dismissal of the Petition.”
Settling Parties’ Reply at 12.

While it is clear that Evelyn does not
provide all relevant references to her
proposed findings of fact and
conclusions of law, she did make a good
faith effort to comply with the
regulation and supplied citations to the
Settling Parties’ Direct Case, the CARP
Report and her own proposed findings
of fact and conclusions of law. Seee.g.,
Evelyn Petition at pp. 2, 5, 7. Moreover,
the Library will accept a less than
perfectly executed petition without
amendment where the record is small,
and it is reasonably easy to locate the
cited information in the record. See 62
FR 6561 (February 12, 1997). Thus,
Evelyn’s petition has received full
consideration.

c. The Register’s Review and
Recommendation

The statutory criteria to be considered
when deciding how to distribute the
DART royalties are set forth in section
1006(c)(2) of the Copyright Act, title 17
of the United States Code. It states that
a CARP may only consider ‘“the extent
to which, during the relevant period
* * * each musical work was
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distributed in the form of digital
musical recordings * * * or
disseminated to the public in
transmissions.” In the first proceeding
to determine the distribution of DART
royalties, the Panel found, and the
Library agreed, that the statute does not
require the application of both criteria
when evidence as to only one of the
criteria has been presented by the
parties to the proceeding. 62 FR 6561
(February 12, 1997). This determination
established a precedent for the
presentation of and reliance on sales
data alone for the purpose of
determining each claimant’s share of the
royalty fees.

Evelyn argues in her petition to
modify that the first proceeding did not
establish a binding precedent for all
future distribution proceedings, but fails
to offer an alternative approach or
explain why the Panel should deviate
from the methodology used in the first
proceeding when the record evidence
parallels the prior record in its
approach. Every Petition at 7. Her
assertion about the precedential effect of
the first proceeding is not correct.
Section 802(c) requires the Panel to ‘“‘act
on the basis of a fully documented
written record, prior decisions of the
Copyright Royalty Tribunal, prior
copyright arbitration Panel
determinations, and rulings by the
Librarian of Congress under section
801(c).”

Had Evelyn offered evidence of public
performances or evidence for
ascertaining the scope of record sales in
a different manner, the CARP could
have adopted a different methodology
for making the determinations.
However, an assertion that she is
entitled to 1% of the royalty fees in the
funds to which she filed a claim is not
evidence. See Proposed Distribution
Order, Evelyn Proposed Findings of Fact
and Conclusions of Law. It is merely a
statement of opinion.

Evelyn party has an opportunity to
present evidence to the Panel when it
files the direct case. The written direct
case is the very foundation of a party’s
case and as such must include
testimony and exhibits which, when
taken together, support and prove a
party’s claim. See Order in Docket No.
95—-1 CARP DD 92-94 (dated May 9,
1996). In Evelyn’s case, she supplied
only a list of her works. See Evelyn
Direct Case, exhibit 1a—1d; CARP Report
q169. Evidently, she had thought the
CARP would request additional
information and evidence from her ata
later date. Evelyn Petition at 8; Settling
Parties’ Reply at 8. While a CARP
member may, in accordance with the
regulations, request additional

information from a party, he or she does
so at his or her own discretion. See 37
CFR 251.46(d). It is not the function of
the Panel to search for new evidence
that favors a party’s case. This is and
remains each party’s prime
responsibility throughout the
proceeding.

In the current proceeding, the
arbitrators chose not to request any
additional information, evidently
finding the evidence in the record
sufficient upon which to make an
informed decision. Because the Settling
Parties offered the same type of
evidence as that adopted in the prior
DART distribution proceeding and
neither Evelyn or Curry made a showing
of changed circumstances or presented
material evidence 2 that would justify a
rejection of the Settling Parties’
evidence, the Panel’s decision to follow
the precedent is neither arbitrary nor
contrary to law.

Evelyn also asserts, as a threshold
matter, that the performing rights
organizations had no authority to file a
claim on behalf of their members. The
Panel discussed this issue fully in its
report and found that each of the
organizations and associations that
comprise the Settling Parties meet the
definition of “‘interested copyright
party”’ and are entitled to file a claim on
behalf of its members and represents
their interests in a CARP proceeding.
See, supra, discussion in Determination
of the Panel. This reasoning fully
complies with the Copyright Act, and
therefore, the participation of the
members of the Settling Parties,
including the performing rights
organizations, is not arbitrary.

Evelyn also asserts that Gospel Music
Coalition (“GMC”) failed to file a claim
and therefore, cannot be represented by
the Settling Parties. This assertion is
clearly erroneous. A review of the
Copyright Office records shows that
GMC filed claims to the 1995, 1996,
1997 and 1998 Musical Works Funds
and did so in both subfunds. See, claim
no. 7, 1995 Publishers Subfund and
claim no. 8, 1995 Writers Subfund;
claim no. 9, 1996 Publishers Subfund
and claim no. 7, 1996 Writers Subfund;
claim no. 8, 1997 Publishers Subfund
and claim no. 9, 1997 Writers Subfund;
claim no. 8, 1998 Publishers Subfund
and claim no. 8, 1998 Writers Subfund.

Based upon the proper filing of these
claims, GMC was then free to negotiate

2Evelyn claims that an increase in the number of
songs for which she is making a claim constitutes
changed circumstances and should alter the
outcome of the CARP's decision. Evelyn Petition at
8. However, there is no evidence in the record
documenting sales of these works during the
relevant period. CARP Report [69.

a settlement agreement with the other
parties who filed a claim to the same
funds. 17 U.S.C. 1007(a)(2). This it did.
On July 2, 1999, the Copyright Office
received official notification that Gospel
Music Coalition had reached an
agreement to settle its claims to the
1995, 1996, 1997, and 1998 Musical
Works Funds with respect to the Writers
and Publishers Subfunds. See,
Comments on the existence of
controversies and notice of intent to
participate of Broadcast Music, Inc., the
American Society of Composers,
Authors & Publishers, SESAC, Inc., The
Harry Fox Agency, Inc., The
Songwriters Guild of America and
Copyright Management, Inc. as Settling
Parties, Docket No. 99-3 CARP DD 95—
98, at 3. Consequently, Evelyn’s
suggestion that GMC improperly
reached an agreement with the Settling
Parties is incorrect.

Another point Evelyn makes in her
petition is that she received disparate
treatment in this proceeding because of
procedural irregularities. First, she
argues that the Settling parties failed to
submit their direct case in accordance
with the CARP regulations. Section
251.45(b)(1)(i) of the rules requires that
“‘each party to the proceeding must
effect actual delivery of a complete copy
of its written direct case on each of the
other parties to the proceeding no later
than the first day of the 45-day period.”
In this proceeding, parties were directed
to deliver copies of their direct cases to
all parties on November 15, 1999.
Evelyn, however, received her copy of
the Settling Parties’ direct case by
special messenger at 3:30 a.m. on
November 16, 1999, along with three
additional motions.3 Evelyn Petition at
5.

The Panel’s response to this issue was
incorrect as a matter of law. It stated
that the CARP rules do not require that
each party receive pleadings
simultaneously, citing § 251.44(f). See
CARP Report [ 19 n.5. The Panel failed
to recognize that § 251.45(b) of the
CARP rules governs the filing of a direct
case and specifically requires filing of
direct cases to all parties on the same
day. This misinterpretation, however,
does not require that the Librarian set
aside the entire decision or strike the
Settling Parties’ case because Evelyn
never requested relief from the
Copyright Office. Had Evelyn wished to
contest the filing of the Settling Parties’
direct case, she had only to file a motion
with the Office seeking dismissal of the

3Meanwhile, the Settling Parties had filed its
direct case with the Copyright Office on November
15, 1999, in accordance with the Office’s
scheduling order.
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Settling Parties’ case or requesting an
adjustment to the discovery schedule to
make up for the lost time. She chose not
to file such a motion, however, because
she believed that ‘‘the Copyright Office
would (not) strike the case of the
Settling Parties and leave only the two
individual claimants in the case.”
Evelyn’s Proposed Findings of Fact and
Conclusions of Law at 3. Consequently,
the Office had no reason to address the
issue because Evelyn did not request
any relief from the Office at the
appropriate time. Furthermore, her
continued involvement in the
proceeding supports the Panel’s
conclusion that she did not suffer any
undue harm because of the delay in the
delivery of the direct case.

Another procedural irregularity raised
by Evelyn concerns the return of her
rebuttal case. She filed it with the
Copyright Office on November 24,1999,
during the 45-day precontroversy
discovery period. By Order, dated
November 24, 1999, the Office rejected
the pleading except for a single sentence
which addressed a motion for a partial
distribution then under consideration.
The Order stated that “[n]o provision is
made in the rules or the Library’s
scheduling order for the filing of
rebuttal cases at this stage of the
proceeding. Rebuttal cases, if required at
all, are filed with the CARP after
consideration of the written direct
cases.”” Evelyn refiled her rebuttal case
on July 28, 2000, and it was considered
by the CARP at that time. Consequently,
Evelyn suffered no prejudice from the
Office’s decision to strike her rebuttal
case when it was first filed prematurely.

Evelyn makes one additional
procedural challenge in her petition.
She contends that the Settling parties
did not provide sworn testimony to
establish a universe of sales. Evelyn
Petition at 8. Specifically, she objects to
the inclusion of Michael Fine’s prior
testimony from the 1992-1994 DART
distribution proceedings on the
SoundScan data. This testimony
established the basis for determining
total record sales and record sales for
Curry and Evelyn. CARP Report q[32.
She states that there were problems with
his testimony in the 1992—-1994 DART
distribution proceedings but does not
discuss what these problems were or
why they have a bearing on the current
proceeding. In any event, no problem
was identified in the last proceeding
concerning this testimony; thus, under
the CARP rules, the Settling Parties
were free to designate a portion of past
records to be included in their direct
case. 37 CFR 251.43. Had the Panel not
allowed the incorporation of Fine's past
testimony, it would have acted contrary

to the law, unless it had reason to strike
the testimony for good cause shown.

Evelyn’s final challenge focuses on
the Settling Parties’ methodology. She,
like Curry before her in the 1992—-1994
DART distribution proceeding, objects
to the use of a methodology that only
requires a showing of the number of
record sales for the individual
claimants. She contends that no claim
can be termed a ‘‘de minimus claim”
until it is measured against the
entitlement of others. Evelyn Petition at
3. In response, the Panel noted that the
courts have repudiated as wasteful a
requirement that all claimants in a given
distribution proceeding prove their
entitlement through the presentation of
detailed data for every individual work.
CARP Report [ 76. In National
Association of Broadcaster v. Copyright
Royalty Tribunal, 772 F.2d 922, 939
(D.C. Cir. 1985), the case cited by the
Panel in its report, the court wisely
noted that to do otherwise would
effectively eliminate the likelihood of
settlements because a single claimant—
no matter how modest that claimant’s
likely share under even the most
sanguine review—could choose not to
settle with the other claimants and
require a full hearing on all claims, even
those not in controversy.

For all the reasons set forth in the
prior discussion, the Register concludes
that the Panel did not act arbitrarily or
contrary to the provisions of the
Copyright Act in determining the value
of Curry’s and Evelyn’s DART claims
and recommends that the Librarian
adopt without amendment the Panel’s
Report and recommendation for the
allocation of the 1995, 1997 and 1998
Musical Works Funds.

Order of the Librarian of Congress

Having duly considered the
recommendation of the Register of
Copyrights regarding the report of the
Copyright Arbitration Royalty panel
concerning the distribution of the 1995,
1997 and 1998 Musical Works Funds,
the Librarian of Congress fully endorses
and adopts her recommendation to
accept the Panel’s decision. For the
reasons stated in the Register’s
recommendation, the Librarian is
exercising his authority under 17 U.S.C.
802(f) and is issuing an order
announcing the allocation of the royalty
fees in the 1995, 1997 and 1998 Musical
Works Funds.

Wherefore, it is ordered that the
royalty fees in the 1995, 1997 and 1998
Musical Works Funds shall be
distributed according to the following
percentages:

1995
Writers (%) Pub(l‘i,z?ers
cuny ..o 0.001966 0.001966
Evelyn ........... 0.000614 N/A
Settling par-
ties oo 99.997420 99.998034
Total ....... 100.00 100.00
1997
Writers (%) Pub(lci,/i;]ers
curry oo 0.001027 0.001027
Evelyn ........... 0.000130 N/A
Settling par-
ties .o 99.998843 99.998973
Total ....... 100.00 100.00
1998
Writers (%) Pub(l(i}zt;ers
Curry .cooveuae. N/A N/A
Evelyn .......... 0.000144 N/A
Settling par-
ties coovvene 99.999856 100.00
Total ....... 100.00 100.00

As provided in 17 U.S.C. 802(g), the
period for appealing this Order to the
United States Court of Appeals for the
District of Columbia is thirty (30) days
from the effective date of this Order.

Dated: January 30, 2001.

Marybeth Peters,
Register of Copyrights.
Approved by:
James H. Billington,
The Librarian of Congress.
[FR Doc. 01-3142 Filed 2-6-01; 8:45 am]
BILLING CODE 1410-33-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

Privacy Act of 1974; Transfer of
Records

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Notice of transfer of records
subject to the Privacy Act to the
National Archives.

SUMMARY: Records retrievable by
personal identifiers which are
transferred to the National Archives of
the United States are exempt from most
provisions of the Privacy Act of 1974 (5
U.S.C. 552a) except for publication of a
notice in the Federal Register. NARA
publishes a notice of the records newly
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ORIGINAL

NOY 9 2000
COPYRIGHT ARBITRATION ROYALTY PANEL
GENERAL COUNSEL

OF COPYRIGHT
In the Matter of: )
)

Distribution of DART Royalty Funds ) Docket No. 99-3 CARP DD 95-98
)
For 1995, 1996, 1997 and 1998 )
)]
THE CLAIMANTS

The American Society of Composers, Authors and Publishers (“ASCAP),
Broadcast Muéic, Inc. (“BMI”), SESAC, Inc. (“SESAC”), The Harry Fox Agency, Inc.
(“HFA™), The Songwriters Guild of America (“SGA”), and Copyright Management, Inc.
(“CMI”) (collectively, the “Settling Parties”).

Eugene “Lambchops” Curry/Tajai Music Inc. (“Mr. Curry”)

Alicia Carolyn Evelyn

REPORT OF THE ARBITRATION PANEL

For the reasons set forth below, we find that the Musical Works Funds, Writers
and Publishers Subfunds for 1995, 1996, 1997, and 1998, should be allocated as follows:

To Mr. Curry: 0.001966% éf both the Writers and Publishers Subfunds in 1995,
and 0.001027% of both the Writers and Publishers Subfunds in 1997.

To Ms. Evelyn: 0.000614% of the Writers Subfund in 1995; 0.000130% of the

Writers Subfund iﬁ 1997 and 0.000144% of the Writers Subfund in 1998.
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To the Settling Parties; 99.997420% of the Writers Subfund and 99.998034% of

the Publishers Subfund in 1995; 99.998843% of the Writers Subfund and 99.998973% of
the Publishers Subfund in 1997; and 99.999856% of the Writers Subfund in 1998.

BACKGROUND

A. The Audio Home Recording Act of 1992.

1. On October 28, 1992, Congress enacted the Audio Home Recording Act
of 1992, Pub. L. No. 102-563(1992) (the “Act”), 17 U.S.C. §1001 et seq. to respond to
advances in digital audio recording technology. This Act requires manufacturers and
importers to pay royalties on digital audio recording devices and media (DART)
distributed in the United States.

2. The Act contains a royalty payment system that provides “modest
compensation to the various elements of the music industry for the digital home
recordings of copyrighted music.” S. REP. No 294, 102d Cong., 2d Sess. 31 (1992).
Manufacturers and distributors of digital audio recording devices and media bear the cost
of copyright license fees that are collected by the Copyright Office (“Office”) and
deposited in the Treasury of the United States. 17 U.S.C. §1005.

3. By statute, the royalty fees paid are divided into two funds from which
allocations are to be made: the Sound Recordings Fund, to which two-thirds are
apportioned; and the Musical Works Fund, to which one-third is apportioned. 17 U.S.C.
§1006(b). The Musical Works Fund is further divided evenly into the Writers Subfund
and the Publishers Subfund. 17 U.S.C. 1006(b)(2)(b). This proceeding addresses only
the distribution of Musical Works Fund royalties for the years 1995, 1996, 1997 and

1998.
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4. The Act, as originally enacted, authorized the Copyright Royalty Tribunal
(“CRT”) to distribute the royalties. On December 17, 1993, Congress abolished the CRT
and replaced it with copyright arbitration panels (“CARPs”) administered by the Office.
Copyright Royalty Tribunal Reform Act of 1993, Pub. L. No. 103-198 (1993), 107 Stat.
2304 (1993).

5. This Panel has been appointed to determine the distribution of royalties for
both subfunds of the Musical Works Funds for the years 1995 and 1997 and the Musical
Works Fund, Writers Subfund for 1998. See 17 U.S.C. §§801(b)(3), 802.

6. The Act sets forth the statutory criteria to be considered in a Musical
Works Fund royalty distribution determination. 17 US.C. §1006 (c)(2). The only
relevant criteria under the statute are “the extent to which, during the relevant period
musical work was distributed in the form of digital musical recordings or analog musical
recordings or disseminated to the public in transmissions.” Id.

7. The Act further provides that during the first two months of each calendar
year, every interested copyright party seeking to receive royalties to which such a party is
entitled shall file a claim for payment with the Librarian of Congress. 17 US.C.
§1007(a)(1). According to the Act, interested copyright parties within each fund may
agree among themselves, may lump their claims together and file them jointly or as a
single claim, or may designate a common agent to receive payment on their behalf. 17
US.C. §1007 (a)(2). An “interested copyright party” is defined broadly by the Act to
include individuals, copyright owners, and associations or other organizations
representing individuals or engaged in licensing rights in musical works to music users

on behalf of writers or publishers. 17 U.S.C. §1001 (7).
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8. Initially, the CRT established rules and regulations governing DART
distribution proceedings. 57 Fed. Reg. 54542 (1992). Thereafter, the Office established
rules governing both DART distribution proceedings and administration of the arbitration
panels. See 59 Fed. Reg. 63025 (1994); see generally 37 C.F.R. § 251.1 et seq.

B. Relevant Aspects of the 1992, 1993 and 1994 Musical Works Fund Royalty
Distribution Proceeding.

9. In the first distribution proceeding under the Act, “92-94 Proceeding,”
thirty individual and joint claimants, including each of the Settling Parties, filed claims to
either or both Subfunds of the Musical Works Funds for 1992, 1993, and/or 1994. See
generally claims filed in DART Musical Works Funds for 1992, 1993 and 1994. Among
them were Mr. Curry, who filed claims for both the Writers and Publishers Subfunds for
each of the three years, and Ms. Evelyn, who filed claims only for the Writers Subfund
for the years 1993 and 1994. Id.

10. In the ‘92-94 Proceeding, ultimately involving only members of the
Settling Parties, Mr. Curry and Ms. Evelyn,1 CARP determined? and the Librarian of
Congress (the “Librarian”) concurred, that the methodology for determining distribution
of the Musical Works Funds as presented by the Settling Parties in their direct case was
“logical and consistent” and, accordingly, acceptable for establishing the value of

individual claims?> See Librarian’s Decision in the ‘92-94 Proceeding, Docket No. 95-1

! In the ‘92-94 Proceeding, the Gospel Music Coalition (“GMC”) was a member of the Settling Parties. In
the current proceeding, GMC has settled with BMI, ASCAP, SESAC and HFA and its claims are subsumed
in those of these four claimants. See Comments on the Existence of Controversy and Notice of Intent to
Participate of the Settling Parties in the ‘92-94 Proceeding, Docket No. 99-3 CARP DD 95-98 (July 2,

1999).

2 The CARP Report in the ‘92-94 Proceeding adopted in large part the Findings of Fact and Conclusions of
Law submitted by the then settling parties.

3 In the ‘92-94 Proceeding, Ms. Evelyn was found entitled to less than 0.0001% of the total fund
(amounting to $0.13) and Mr.Curry was found entitled to less than 0.01% (amounting to $10.90). Id at

6562.

AARC Direct Case, Appendix 10 - 4



CARP DD 92-94, 62 Fed. Reg. 6558, 6561 (1997); see also Panel Decision, in the “92-
94 Proceeding, Docket No. 95-1 CARP DD 92-94 (December 16, 1996).

11.  That methodology was based on the direct case of the Settling Parties,
which relied exclusively on distributions, as evidenced by SoundScan record sales data,
to determine the percentage shares of the two individual claimants and of the Settling
Parties.

12.  In an extended appeals process, the Librarian’s decision was upheld. See

Curry v. Librarian of Congress, 1998 U.S. App. LEXIS 28476 (D.C. Cir. Nov. 4, 1998)

(finding nothing in petitioner’s claims warranting modification or remand of the

Librarian’s orders on review).4 See also Cannings v. Librarian of Congress, et al., 1999

U.S. App. LEXIS 3976 (D.C. Cir. March 2, 1999). This appeals process included both of
the individuals who are parties to the current proceeding, namely Ms. Evelyn and Mr.
Curry, and Mr. James Cannings (“Mr. Cannings”), who had previously been dismissed
from that proceeding for failure to state a claim. Petitions for en banc review of the D.C.
Circuit Court’s decisions, filed by Ms. Evelyn, Mr. Curry and Mr. Cannings, and for a
writ of certiorari before the U.S. Supreme Court and for reconsideration of denial of the
writ of certiorari, filed by Mr. Cannings and Ms. Evelyn, were all denied. See Curry v.

Librarian of Congress, 1998 U.S. App. LEXIS 28476 (D.C. Cir. Nov. 4, 1998), cert

denied sub nom Cannings v. Librarian of Congress, Evelyn v. Librarian of Congress, 527

U.S. 1038 (1999), petition for reh’g of denial of cert. denied, 527 U.S. 1058 (1999).

4 The U.S. Department of Justice, which represented the Librarian, filed for administrative costs against
all three of these individual claimants, and was awarded such costs against Ms. Evelyn and Mr. Cannings.
Mr. Curry was granted in forma pauperis status. Id.
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C. The History of the 1995, 1996, 1997 and 1998 Proceeding.

13.  On May 4, 1999, the Copyright Office published a notice in the Federal
Register requesting comment as to the existence of a controversy concerning the
distribution of the 1995, 1996, 1997, and 1998 DART royalty fees in the Musical Works
Funds and consolidating the consideration of the distribution of the 1995-98 Musical
Works Funds into a single proceeding. 64 FR 23875 (May 4, 1999).

14. = The following parties filed comments and Notices of Intent to Participate:
Carl DeMonbrun/Polyphonic Music, Inc. (“DeMonbrun”); Broadcast Music, Inc.
(“BMI”), the American Society of Composers, Authors and Publishers (“ASCAP”),
SESAC, Inc (“SESAC”), the Harry Fox Agency (“HFA”), the Songwriters Guild of
America (“SGA™), and Copyright Management, Inc (“CMI”) (collectively the “Settling
Parties”); James Cannings/Can Can Music (“Cannings”); Alicia Carolyn Evelyn (“Ms.
Evelyn”); and Eugene “Lambchops” Curry/Tajai Music, Inc. (“Mr.Curry”).

Curry”). Mr. Curry filed claims for both the Writers and Publishers Subfunds for the
years 1995 and 1997, and Ms. Evelyn filed claims only for the Writers Subfunds for the
years 1995, 1997 and 1998. Id.

15.  The May 4, 1999 notice also addressed consolidating consideration of the
distribution of 1995, 1996, 1997 and 1998 royalties collected pursuant to the Act and
requesting comments on the existence of controversies in the consolidated proceeding
and notices of intent to participate. 64 Fed. Reg. 23875. Comments on controversies
were due to be filed with the Office by July 6, 1999.

16.  The Settling Parties, Ms. Evelyn and Mr. Curry filed Notices of Intent to

Participate and Comments on Controversies on July 2, 1999, July 14, 1999 and August
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23, 1999, respectively. On September 21, 1999, the Office issued an Order announcing
the precontroversy schedule for the proceeding, beginning on November 15, 1999. See
Order in Docket No. 99-3 CARP DD 95-98 (September 21, 1999).

17.  Prior to commencement of the 45-day precontroversy discovery period,
the Office was notified that Mr. Cannings and Mr. DeMonbrun had settled their
respective controversies with the Settling Parties. Thus, the parties who appear before
this CARP in the current proceeding are the Settling Parties, Ms. Evelyn and Mr. Curry.
See, Notices of Settlement and Withdrawals of Claims in Docket No. 99-3 DD 95-98
(November 10, 1999).

18.  The September 21, 1999 Order also set the initiation of the arbitration for
February 28, 2000. However, the Office’s duty to publish every two years a new list of
arbitrators eligible to serve on a CARP rendered the February 28 initiation date
unworkable. See 37 CFR 251.3

19.  On November 15, 1999, pursuant to the Office’s scheduling Order dated
September 21, 1999, the Settling Parties, Mr. Curry and Ms. Evelyn timely filed written
direct cases.’> As part of their direct case, the Settling Parties incorporated by reference
their direct case from the ‘92-94 Proceeding, including exhibits and testimony presented
therein, as permitted by Section 25143 of Office regulations. See 37 CFR. § 251.43.
Also on November 15, 1999, the Settling Parties filed a motion to dispense with formal
hearings and to conduct this proceeding on the basis of written pleadings alone. On

December 23, 1999, the Office certified the issue for decision by this Panel. See Order in

Docket No. 99-3 CARP DD 95-98 (December 23, 1999). In addition, on November 15,
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1999, the Settling Parties filed a motion for full distribution of royalties for years and
funds in which no controversy existed and for partial distribution of all remaining DART
royalties for the years at issue in this proceeding. The Office granted the motion for full
distribution with respect to years and funds not in controversy (namely, the entire 1996
Musical Works Fund and the 1998 Publishers Subfund of the Musical Works Fund) and
granted in part the motion for partial distribution for the remaining funds and years. See
Order in Docket No. 99-3 CARP DD 95-98 (December 23, 1999.)

20. On December 16, 1999, the Settling Parties filed a motion to compel
production of documents from Mr. Curry regarding the assertion in his direct case that he
had sales amounting to at least 300,000 units. In an Order dated January 7, 2000, the
Office granted this motion to compel. See Order in Docket No. 99-3 CARP DD 95-98
(January 7,2000). No response to the Office’s Order was received from Mr. Curry.

21. On January 14, 2000, in accordance with Sec. 251.3(b), the Office
published the list of arbitrators eligible to serve on a CARP initiated during 2000 and
2001. 65 FR 2439 (January 14, 2000). Because the time period between the publication
of the Arbitrator list and the February 28 initiation date was not sufficient to complete the
selection of arbitrators for this proceeding, the Office reset the initiation of the arbitration
to April 10,2000. See Order in Docket No. 99-3 CARP DD 95-98 (March 14, 2000).

22.  On April 10, 2000, the Office published a notice initiating the 180-day
arbitration period for this proceeding. 65 FR 19025 (April 10, 2000). Once the
arbitrators for this proceeding were selected, the Office scheduled the initial meeting

between the arbitrators and the parties for May 16, 2000. However, the chairperson of

5 Ms Evelyn asserts that she was not served with her copy until November 17,1999. However, the CARP
rules do not require that each party receive pleadings simultaneously with the CARP. 37 C.F.R.
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the panel resigned out of concern that potential conflicts of interest, which were not
known to the arbitrator at the time of selection, may exist under Sec. 251.32. Because of
these concerns, the Copyright Office canceled the May 16, 2000 meeting between the
parties and the original panel of arbitrators.

23.  Pursuant to Sec. 251.6(f), the remaining two arbitrators selected a new
chairperson. On June 14, 2000, in accordance with Sec. 251.6(f), the Office announced
the suspension of the 180-day arbitration period from May 16, 2000 to June 16, 2000, the
resumption of the 180-day period on June 16, 2000, the new chairperson of the panel, and
the time and place of the rescheduled initial meeting, which took place on June 19, 2000.
See 65 FR 37412 (June 14, 2000).

24.  On June 19, 2000 the parties to this proceeding met with the arbitrators for
the purpose of setting a schedule and discussing the procedural aspects of this
proceeding. A key procedural issue before the panel at the outset of the proceeding was
the consideration of the issue designated to this CARP of whether to suspend formal
hearings and make the determination as to the distribution of the 1995-98 DART
royalties in the Musical Works Funds on the written pleadings. See Order in Docket No.
99-3 CARP DD 95-98 (December 22, 1999). The CARP heard argument from all
parties. The CARP announced its decision to waive the requirement of oral evidentiary
hearings, to proceed upon the written record alone, and to permit the filing of written
rebuttal cases. The panel issued an Order that set forth the schedule that would govern
the remainder of the proceeding. See Order in Docket No. 99-3 CARP DD 95-98 (June

19, 2000), 65 Fed. Reg. 41737 (June 30, 2000).

§251.44(f). In any event, Ms. Evelyn suffered no prejudice by the two-day delay.
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25. In its order, the Panel offered the parties the opportunity to revise their
claims (on or before July 7, 2000) and to submit a rebuttal case (on or before July 28,
2000), and set deadlines for the submission of proposed findings of fact and conclusions
of law (on or before August 18, 2000) and reply findings (on or before August 28, 2000).
The Panel requested that the proposed findings of fact include specific calculations of

royalty entitlements.  Preconference Hearing Before the Panel In_the Matter of

Distribution of 1995, 1996, 1997 and 1998 Digital Audio Recording Funds, June 19,

2000, Tr. at 93. See also Schedule, 65 Fed. Reg. at 41738.

26.  On July 3, 2000, Mr. Curry revised the claim in his direct case to be 1% of
the Writers Subfund and 1% of the Publishers Subfund of the Musical Works Fund. Mr.
Curry stated: “I am claiming this percent because I am one person and believe the lowest
dominator in my case is 1 (one)” See Revision of Claim in Direct Case of Eugene Curry
in Docket No. 99-3 CARP DD 95-98 (July 3, 2000) (“Revision of Claim of E. Curry”).

On July 27, 2000, Ms. Evelyn filed a rebuttal case, which consisted in large part of a
document dated November 21, 1999, previously submitted to and rejected by the Office
as inappropriate under Office rules. See Order in Docket No. 99-3 DART DD 95-98
(November 24, 1999); see also Rebuttal Case of Alicia Carolyn Evelyn in Docket No.
99-3 CARP DD 95-98 (July 27, 2000) (“Rebuttal Case of A. Evelyn”). In her rebuttal
case, Ms. Evelyn revised the claim in her direct case to 1% of the Writers Subfund of the
Musical Works Fund for the years 1995, 1996, and 1998. See Addendum to Rebuttal

Case of A. Evelyn.
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FINDINGS OF FACT

27.  The Settling Parties proposed that the Musical Works Fund royalties at
issue be distributed among themselves, Mr. Curry and Ms. Evelyn proportionately
according to the extent the evidence establishes that musical works claimed by each party
were distributed in the form of recordings in the United States during the relevant time
period. See Written Direct Case of Settling Parties (“direct case”) in Docket No. 99-3
CARP DD 95-98, at 7-8. A Musical Works Fund distribution determination can be based
on either performance data, sales data, or both. See 17 U.S.C. §§ 1006 (c)(2), 1001 (6).
In the interest of minimizing costs, and given the small amount in controversy, the
Settling Parties presented a direct case based on sales data alone. See Testimony of
Alison Smith (“Smith test™), Tab A of Direct Case of the Settling Parties at § 9.

28.  The Settling Parties’ analysis was in three parts. First, as representatives
of virtually every songwriter and music publisher with claims to Musical Works Fund
royalties other than Mr. Curry and Ms. Evelyn, the Settling Parties claimed, on behalf of
those songwriters and music publishers, credit for all record sales in the United States
during 1995, 1996, 1997 and 1998, other than those sales attributable Mr. Curry and Ms.
Evelyn. Second, the Settling Parties established the universe of record sales for 1995,
1996, 1997 and 1998, the years still in controversy in the current proceeding. And
finally, they determined what portion of that total universe of record sales are attributable

to song titles authored and/or published by Mr. Curry and Ms. Evelyn in the years for

11
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which these two individuals filed claims in this proceeding.6 See generally Direct Case
of the Settling Parties.

A. The Settling Parties Represent All Claims Except Those of Mr. Curry and
Ms. Evelyn.

29. The Settling Parties consist of BMI, ASCAP, SESAC, HFA, SGA and
CMI. In the aggregate, the Settling Parties represent hundreds of thousands of domestic
songwriters and music publishers, as well as the songwriters and music publishers of
foreign performing rights and mechanical rights organizations that have authorized the
Settling Parties to act on their behalf in this proceeding. See claims of each of the
Settling Parties and accompanying lists of the individual songwriter and music publisher
claimants represented in this proceeding by each of the Settling Parties.

30. The Settling Parties introduced testimony from Alison Smith, Vice
President, Performing rights, of BMI. Ms. Smith has been an employee of BMI since
1985 and, for the past eleven years, her concentration within BMI has been in the area of
royalty distributions for radio and television performances. As Vice President of
Performing Rights, she is familiar with those aspects of BMI’s operations designed to
monitor performances of music on radio and television stations, as well as broadcast and
cable television networks. Ms. Smith is generally familiar with the music industry.
Smith Test. at 19 2-3.

31. Based on her long experience in the music perfoﬁnjng rights field and

extensive knowledge of the music catalogs represented by the Settling Parties, Ms. Smith

¢ Prior to filing their Direct Case, the Settling Parties requested record identification and sales information
from Ms. Evelyn and Mr. Curry but did not receive any such data. The Settling Parties used other available
information, including information concerning the catalogues of Mr. Curry and Ms. Evelyn maintained by
BMI and ASCAP, respectively, as part of Mr. Curry’s affiliation with BMI and Ms. Evelyn’s membership
with ASCAP, to identify records and to calculate record sales attributable to Ms. Evelyn and Mr. Curry.
See Smith testimony at 10-12.
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stated that the Settling Parties represent the writers and publishers of virtually all song
titles contained on records sold during the time period relevant to this proceeding other
than sales of titles that may be attributable to Mr. Curry or Ms. Evelyn. Smith Test. at §
15.

32. An essential aspect of making a distribution to claimants in any given
distribution proceeding under the AHRA is determining the universe of sales or other
form of distribution. Once established, this universe provides a systematic basis for then
determining individual shares. The Settling Parties have incorporated by reference the
prior testimony of Michael Fine, co-founder and Chief Executive Officer of SoundScan,
which established the basis for determining total record sales and record sales for the two
individual claimants in the ‘92-94 Proceeding. See Tab B of the Settling Parties’ Direct
Case in the ‘92-94 Case, incorporated by reference in this proceeding.”

33.  SoundScan, which first became available in early 1991, is the premier
independent online information system that tracks music sales throughout the United
States. Fine Test. at 9 1 & 3. SoundScan gathers point-of-sale data from over 14,000
reporting entities, including retail and mass merchandisers. Id. at §4. Each week, these
reporting entities from point-of-sale cash registers send the data by modem to
SoundScan. Id. Data files consist of store ID number, piece counts and the Universal
Product Codes. Id. Currently, all major record labels and most independent labels
subscribe to SoundScan, and Billboard Magazine music charts are constructed directly

from SoundScan data. Id.

7 37CFR.§25143 provides that “each party may designate a portion of the past records . . . that it wants
included in its direct case.”
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34.  Based on his analysis of SoundScan data, Mr. Fine concluded that apart
from “a relatively small number of sales” attributable to Mr. Curry and “minimal sales”
attributable to Ms. Evelyn, “100% of the remaining record sales should be attributable to
the hundreds of thousands of songwriters and music publishers represented by the
Settling Parties.” Fine Test. at Y8 N

35.  This conclusion was adopted by the Librarian in his Distribution Order for
the previous distribution under the AHRA. See Librarian’s Decision in the ‘92-94
Proceeding, Docket No. 95-1 CARP DD 92-94, 62 Fed. Reg. 6558, 6561 (1997)
(adopting the Panel’s approach of first finding that “the Settling Parties represented all
claims except for those of Mr. Curry and Ms. Evelyn” and then accepting the presentation
of evidence for the two individual claimants’ share of the royalties and deducting this
sum from 100% to determine the Settling Parties’ share of the royalties).

B. The Settling Parties Introduced Sales Data For the Universe Of All Works
Distributed During The Relevant Time Period.

36.  For this proceeding, the Settling Parties introduced testimony of Milt
Laughlin, the Assistant Vice President of Application Systems at BMI, to establish the
universe of SoundScan record sales data for 1995, 1996, 1997 and 1998. When he joined
BMI in 1995, Mr. Laughlin had almost 30 years experience in the music industry and had
held management positions with various music entertainment companies. See Testimony
of Milt Laughlin (“Laughlin Test.”), Tab B of Direct Case of the Settling Parties at §1.

37.  Relying upon SoundScan for the periods at issue in the current proceeding,

Mr. Laughlin introduced SoundScan data establishing the universe of total sales for the

8 SoundScan data tracks record sales, which include both “albums” and “singles.” The term “album is
used to refer to all long-playing music formats including compact discs (CDs), cassette albums, as well as

14
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years in question. Mr. Laughlin then provided testimony to establish, based on the
reasonable assumption that, on average, there are 10 song titles on each album,’ the total
sales of song titles in the United States during the three years at issue in the current

proceeding. Id. at 7. The details of Mr. Laughlin’s analysis are set forth below:

CHART A
Item 1995 1997 1998
1) Total Album Sales 615844812 651672412 727951 653
2) Total Titles on Albums Sold 6,158.448,120 6,516,724,120 7279,516,530
3) Total Single Sales 98,844,778 134,585,737 111,888,334
4y Total Sales of Titles on
Albums and Singles (2 + 3) 6,257,292 898 6,651,309,857 7,391 A04 864

Id.at 98.

C. The Settling Parties’ Data on Sales Information for Mr. Curry and Ms.
Evelyn Demonstrate Only A Few Sales for Each During the Relevant Period.

38.  During negotiations held prior to the commencement of this proceeding,
Mr. Curry and Ms. Evelyn failed to adequately identify the titles of songs that they claim
would provide a means to calculate their shares, and did not offer credible alternative
method to calculate shares. Nonetheless, the Seftling Parties used the list of titles from
the ‘02-94 Proceeding, the songs listed on the Settling Parties’ claims for DART

19 to identify the works of

royalties, as well as globally searching on “www allmusic.com
Ms. Evelyn and Mr. Curry that have been released on records to calculate record sales

attributable to Ms. Evelyn and Mr. Curry. Smith Test. at §10. The Settling Parties then

used Phonolog, the industry standard directory of all records, CDs, cassettes, albums and

the traditional 33 r.p.m. vinyl records. The term “singles” refers to shorter format CDs, cassettes and 45

r.p.m. records.
° There is no credible evidence in the record of any other estimate of song titles per album.
19 This web site provides public access to a comprehensive database of information regarding recording

artists, albums and songs.
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singles that have been issued in the United States to determine all albums and singles on
which these musical works have appeared. Smith Test. at §12, 13.

39.  Phonolog data showed that the following six titles claimed by Mr. Curry
appear on five albums and on single sold during 1995 and/or 1997, the only two years of

the four implicated in this proceeding in which Mr. Curry filed claims:

CHART B

Album Title

(s) = Single Artist Song Title
Burnin= P. Labelle Somebody Loves You Baby
Burnin= P. Labelle Burnin=
This Christmas P. Labelle Born In A Manger
This Christmas P. Labelle O Holy Night
Patti Labelle Live P. Labelle Somebody Loves You Baby
Gems P. Labelle _ If I Didn=t Have You
Put Love To Work Wooten Brothers Hasty Decisions

Smith Test. at ¥ 13.
40.  Phonolog data showed that the following six song titles claimed by Ms.
Evelyn appear on twenty albums sold during 1995, 1996, 1997 and 1998, the only years

relevant to this proceeding in which Ms. Evelyn filed claims:
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CHART C

Album Title Artist Song Title
Hard To Get-The Best Gisele Pepper Hot Baby
of Gisele Mackenzie Mackenzie
Best of Petula Clark Petula Clark I'm Counting On You
Sing All The Biggies Crests Six Nights A Week
WCBS-FM-101 History of | Various Artists Six Nights A Week
Rock: The 50's pt. 2
Oldies But Goodies: Various Artists Six Nights A Week
Doo Wop Classics
Isnzt It Amazing Crests The Flower of Love
The Very Best Of Jackie | Jackie Wilson I Get The Sweetest Feeling
Wilson
Mr. Excitement Jackie Wilson I Get The Sweetest Feeling
Higher and Higher (1997) Jackie Wilson I Get The Sweetest Feeling

Heart and Soul

Various Artists

I Get The Sweetest Feeling

The Brunswick Years
Vol. 1 (1995)

Various Artists

I Get The Sweetest Feeling

Sisters of Soul

Various Artists

I Get The Sweetest Feeling

MVP Classic Soul Vol. 2

Various Artists

[ Get The Sweetest Feeling

Soul Inspiration

Various Artists

I Get The Sweetest Feeling

Titan of Soul Various Artists I Get The Sweetest Feeling

Love Power: 20 Smash | Various Artists I Get The Sweetest Feeling

Hits of the 70s

Gold The Platters I Get The Sweetest Feeling

Masters Jackie Wilson [ Get The Sweetest Feeling

When You Dance Turbans Let Me Show You Around My

Heart
Reet Petite Jackie Wilson Let Me Show You Around My

Heart

Smith Test. at § 13.

41.  Mr. Curry was both a co-author and a co-publisher of the songs identified

in Chart B above; and Ms. Evelyn was co-author of the last four songs identified in Chart

17
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C above. Smith Test. at § 13. Mr. Curry’s and Ms. Evelyn’s respective shares were,

however, calculated based on their total sales and not the sales of their song titles

proportionate to the extent of their respective co-authorship of each work. Laughlin Test.

at9g 9.

42.  Ms. Smith testified that Mr. Curry is entitled to credit as a co-author and

co-publisher for each of his six songs as follows:

CHART D
Song Title Co-author Share Co-publisher Share
Somebody Loves You 50% 3333%
Baby
Burnin: 50% 3333%
Born in a Manager 25% 0%
O Holy Night 10%""! 2.5%
If I Didn=t Have You 50% 50%
Hasty Decision 50% 50%

Id.

43.  Ms. Smith also testified that Ms. Evelyn is entitled to credit as author or

co-author for her six titles as follows:

' Award for co-authorship of an arrangement of a public domain work.

18
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CHART E

Song Title Co-author Share
Six Nights A Week 50%
The Flower of Love 50%
I Get the Sweetest Feeling 50%
Let Me Show You Around My Heart 50%
Pepper Hot Baby 100%
zm Counting on You 100%

ld.

44.  The Settling Parties provided to Mr. Laughlin the Phonolog information
listing the records containing the songs authored and/or published by Mr. Curry and Ms.
Evelyn. Smith Test. at § 14.

45. By using the SoundScan data, Mr. Laughlin determined the number of
units (albums and singles) sold containing songs claimed by Mr. Curry and Ms. Evelyn.
Laughlin Test. at § 9.

46.  Mr. Laughlin’s testimony showed that Mr. Curry should be credited with
song title sales of 123,042 in 1995 and 68,295 in 1997. This panel has not been presented
with a credible alternate method of calculating Mr. Curry’s share beyond his assertion of
entilement to 1%. Laughlin Test. at § 9. The details of Mr. Laughlin’s analysis with

respect to Mr. Curry are contained in the following chart:
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CHART F

Album Title Total Sales in Year
(S) = Single H Titl

Artist Song Title 1995 1997
Somebody Patti Somebody Loves
Loves You Labelle You Baby 14 -0-
Baby (s)
Live!. Patti Somebody Loves

Labelle You Baby 25521 18,676
Burnin:= Patti Somebody Loves

Labelle You Baby 11,105 6,300
Put Love To |Wooten
Work Brothers Hasty Decisions 108 14
Gems Patti If I Didn=t Have

Labelle You 55,282 9,703
This Christmas |Patti

Labelle Born In A Manger 9,953 13,651
This Christmas |Patti _

Labelle O Holy Night 9953 13,651
Burninz: Patti

Labelle Burnins= 11,105 6,300
Total Sales of Titles Credited to Eugene
“Lambchops@ Curry 123,042 68,295

Laughlin Test. at § 9 (Exhibit 3), Settling Parties Direct Case.

47.  Mr. Laughlin’s testimony also showed that Ms. Evelyn should be credited
with song titles sales of 38, 424 in 1995, 8,640 in 1997 and 10,625 in 1998. Laughlin
Test. at § 9 (Exhibit 2) > Ms. Evelyn has not presented this panel with a credible
alternate method of calculating her share beyond her assertion of entitlement to 1%. The
details of Mr. Laughlin’s analysis with respect to Ms. Evelyn are contained in the

following chart:

12° Mr. Laughlin based Ms. Evelyn’s sales figures on 100% writers credit, notwithstanding the fact that Ms.
Evelyn should only be credited for 50% share based on her co-authorship of many of her works. See
Laughlin Test.at§ 9 fn. 1.
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CHART G

Album Title | Artist Song Title Total Sales in Year

1995 1997 1998
Hard to Gisele Pepper Hot Baby -0- 217 261
Get The Mackenzie
Best of
Gisele
Mackenzie
Best of Petula I=m Counting on You -0- 21 76
Petula Clark
Clark
Sing All Crests Six Nights A Week -0- 234 189
The
Biggies
WCBS- Various Six Nights A Week -0- 1,464 799
FM-101 Artists
History of
Rock: The
50's pt. 2
Oldies But | Various Six Nights A Weeks 4355 2,500 2,283
Goodies: Atrtists
Doo Wop
Classics
Ismet It Crests The Flower of Love -0- 88 51
Amazing
Very Best | Jackie I Get The Sweetest -0- 1 4348
of Jackie Wilson Feeling
Wilson
Mr. Jackie I G<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>